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ABSTRACT 

The intent of this volume is to inform boards of 
education about the collective negotiations process so that the boi 
can proceed to improve board-staff relations as well as achieve it; 
goals at the bargaining table* Although much of the information in 
this book applies to all public employee collective bargaining, th< 
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strikes, arbitration, and fact-finding. A specific analysis of New 
Jersey labor legislation governing public employee bargaining is 
appended, along with the text of the New Jersey Employer^Employee 
Relations Act and relevant court cases. A glossary of collective 
bargaining terms is also included, (DS) 
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Introduction 



Onv of tlu* niu^t frocjiirrit (iiu'stii?iis I hear is, "Istrt 
thcvv scinu* ua\ tliat I luh learn ahcHit labor relations 
and llu^otiati^ns witlioiit i£cnnu tlirouuh it a lesv tinies^" 
rhis (|iiiT>. aloiiii uitfi siniilar cuu^s (mi otluT topics of 
vital inttTOst to school hourcl nicmbcrs. prestMits one of 
tlic urcut(*^t cliuIliMiuc^ to our Association; Ilf^u can wc 
ln^lp to prositle tlic edncation desired hy hoard niem- 
l)ers in a treinendous niimber of subject areas^ This 
latest Nohime in the What Every Board XI eml)er Should 
KttoiL' series is one more attempt to meet the challenge. 

NtMthcT the author nor I would claim that all von 
fitted t(» krH»\\ about iieuc^tiations is \\\ this book, rherc 
are [)robabl\ inan\ poiiits lierc that you did not know 
and wliich mas W(>rk to keep the nei^citiaticins process 
from overwhelming \ou. In thut. tluMe is no doubt that 
(:()LLK(:T1\ K NKCOTIA I ions will be helpfid. It 
also offers anoth(»r cnntributioiL I think, in the idc^as and 
aflitucles if expresses John Met/^ler. a highh -respected 
proh-ssjonal in publit^ sector labor relations, constantiv 
stresses planning, patience aiid anaKsis. ^fhe 'feeling ' 
cil ne^oiiations i'Ofnes through here. 

S^hethcr vf>u ww a first-time negotiatifMis co^rnmih 
tet^ member or an experienced sjjokesnian for ^onr 
board, the [)ractical advice and meiital preparathm ihis 
work prov ides should make it a good thuil easier t(iy cope 
with neuf^tiali<ins. 

liruce lav hjr 

Din^iioroi Labor Hc^laticnis 

New Jers(H Sc^hool lioards \ssociation 
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Butgersv I he State I tiivtTsily of New Jersev, 
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Foreword 



This book is intended to provide aid, and hopefully 
some conifnTt, for l)oards of education which become 
invoKed in negotiations with labt)r organizations 
representing either the professional or non-professional 
staff of the district, although it deals for the most part 
with the school board-teacher aspect. 

At the moment of writmg approximately thirty- 
five states grant school employees the right ia negotiate 
collectively, including New Jersey. The New Jersey 
statute, passed in 19()S and under severe criticism from 
lH)th employer and employee representatives, has 
recently been umetided. Negotiations have involved 
almost ull c>f the iKiards of education in the State. 

It must be recognized that public employee 
negotiations is still in an almost experimental stage and 
all parties are under the pressure of the creation of new 
roles and standards. Negotiati(ms, regardless of its 
rather simple appearance, is exceedingly complex and 
recitiires skill and expertise to avoid tlie repercussions 
which the process makes possible. 

Although tlhis book iiicorporates aspects of a 'do 
aiid doti t ap[)r()ach, it is not a 'cooklxiok on negotia- 
ticHis. It is an attempt to be an exposition of the collec- 
tive negotiations process in order that a board may 
utilise tilt* process to both improve board'Stafl relations 
unci retain the managerial prerogatives necessary to a 
management team a|)pn)ach to eclucatiiUL 

1'lu* folloNving (j notation, taken from A Jounial oj 
Sf'gatiatinns, published in I9HT makes aii excellent 
i'Dncluding statement fnr tins hircHvoril: 

SN hat r)ct iirs at tlie iollei^live fuirgainirig table^ 
Prt*ciseb what the sssteni ordains, If oru* does 
n<»lliing Init rail at tin* system lit* niissc*s theoppor- 
tutiity to tutic^ticHi eHc*ctivt*U within it. N<*gotia- 
tions, it* gt*ncM'uL iivr a melange of psvcliol'ig\, 
pfililics a icl pdkcr Macli side is 4icc(ntit)anicKl to tfie 
table b> {jower and c*ach lirings in weakriess. I lie 



partit^s riiust \w thoroughlv prepared to defend 

their (iri^inal positioiis^ — ^and must have a dear 

view of where they wish to end. ... 

The author wishes to ackiiowledge the contrihu- 
tinns of various eoiisultauts associated with Metzler 
Associates, as well as the invaluable editnrial assistance 
()f Miss Naney Steffen, an Instruetor at the Newjersey 
histitiite of Teehnology and Mrs. Judy Zients. Research 
Directf)r of Metzler Associates. 
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Chapter I 



Legal Status of Public 
Employment Bargaining 

The right of public employees to join unions nr 
other similar associations is gLiaranteed by the first and 
fourteenth anienclments to the Clonstitution of the 
L nited States. Rut these two amendments do not 
pertain to bargaining or strike rights. Nor is there any 
federal statute which either sets the rules or establishes 
guidelint*s for collective bargaining in the public sector. 
Ihe Taft-Hartley Act. which applies to the private 
secton expressly exchides public emplovees from its 
coverage. When it was first passed, it did embod> pro- 
visions directiv applicable to sf)me public emplo\ces, 
Seetio!! 3()5 declared strikes by federal goverriment 
employees illegal and niade such strikers subject to 
immediate discharge. However, these punitive pro- 
visions were stricken from Taft-Hartley bs an amend- 
ment that became effectis e August 9, 1965, leaving 
public sector e()llective bargaining in a ' iio-man's land 
ot legal ambiguity. 

Rt^cently. (Congress has considered several l)ills that 
would cover public employees. One version, drafted and 
supported b\ several major public employees' organiza- 
tions, was introduced unsuccessfully in the House in 
1970, I97K 1973 and again in [974. Entitled the 
Natiorud Public Employee Relations Act, this proposed 
law is esse.itially an extension of Taft-Hartley to the 
public sector. The law would be administered by a new 
indeperident federal bureau, the National Pubhc 
Employment Relations C>om miss ion, which would 
become the exclusive agency for regulating relationships 
betweeri public employers and employees. It would thus 
supersede and preempt all contrary state laws and local 
ordinances. If, however, any slate or political sub- 
division thereof should create a system for regulating 
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piihlic tMnpln\(TH'nipl()>iv relationships that is sub- 
stantially eiiuivalcnt to this systenu the National 
Commission could then exempt sucli state or loeal 
system from its coverage. Uiuler this proposed law 
empl(»yees would he graiited the right luK only to 
bargain eolleetively, hut also to engage iii other eoti- 
certed activities for rnutuah aid or proteetioih Pre- 
sumublv. passage of this bill would guararstee to publie 
emplovees the right to strike, tioineidentally, in most 
of the model teacher agrcenu^rits being proposed by 
teaehers^ organizations, a elause is ineluded which 
graiits to the teachers the right to engage in coricerted 
activities for inutual aid or protection J 

The basis for colleetive biTgainiiig by federal 
cM!iplovees' organizations was set by President Jolui K 
Kenned\^s Kxecutive Order 10988. promulgated in 
I9fi2. \iosl significant was the prcni^ on that recpiired 
federal agencies to recogriize all eniplosce organizations 
except those asserting the right to strike. 11ie decree also 
uutbori/ed granting of exclusive representation to any 
orgaiii/atioil supported by the majoritv in an appropri- 
ate unit. It delineated the areas of permissable nogiiia- 
tiori. excluding wage and fringe benefits because these 
nc»cessilated action by Congress. In 19H9, President 
Kichard M. Nixon promulgated Kxecutive Order 11491 
ill place of 10988. Strongly criticized by leaders c)f 
cmplovc»es^ organizations in the Federal Service who 
said it was little more than half a loaf, it was sub- 
stantially changed by umendmeiits iii August of 1971.^ 

Muscle and strike pf)wer. albeit patently illegab 
prodded Corigress iii 1970 to set op a eoniprehensive 
colleetive bargainitig structure for the United States 
I^)slal Service. Save for a lack of strike sanctions, it is 
patterned largely after the 1^aft-I lartiey Act and 
esiahlisbed a model for ptiblic employees' organizations. 



1. pnihahly, ih*^ Ixuin! oj (Mlurulijiri wdulcl hr protrcUHi il it 
iriM^rteti fhe svonl Irgal" hcforr "uorutTtoti adivitics'V In o'litT 
Witrcls. ii the slate law pniviilcMi that u sOikr was ille^ul. m if ease 
deebinn pn)vi(UHi il. ihen, If effocl, the teaehcrs eouUI nol take part 
in a strike as a cnncertetl aelivily of tniitiial beriefit heeause that 
ut linri would not hv U'gaf 



many of whoni are attempting to persuade their legisla- 
tive bodies to follow suit. Significantly, although the 
United States PoHtal Service National Agreement 
contains a section in which the unions agree that they 
will not call or sanction a strike or a slow-down, there is 
an additional paragraph which reads: 'The parties agree 
that the provisions of this article shall not be used in 
any way to defeat any current or future legal action 
involving the constitutionality of existing or future 
legislation prohibiting federal employees from engaging 
in strike actions. The parties further agree that the 
ohligations undertaken in this article are in no way 
contingent up(m the final determination of such con^ 
stitutional issues. '3 

At the present time, most existing state laws and 
ancillary municipal ordinances are largely patterned 
after Taft-Hartley, It is true that National Labor Rela- 
tions Board rulings and federal court decisions concern- 
ing Taft-Hartley are not controlling in litigation affect- 
ing public employees. However, sueh rulings and 
decisions often carry weight. For example, in the wake 
of a 1951 C^)nnectieut court decision, many cities, 
counties and school districts proceeded within their 
discretionary authority to recognize public employee 
organ izatinris In states where such practices were not 



2, Public employer^ in states aiul munlcipalitios aiid counties 
should take note of the managerial limitation nn collective bar- 
gaining In federal agencieN. A section decIareH that management 
ollieials retain the right to direct employees of the agency: to hire, 
promote, transfer, asHlgn and retain employees as well as to sus- 
pend, demote, xlischarge, and take other disciplinary action; to 
relieve employees because of lack of svcirk or other legitimate rea- 
sons to maintain the efficiency of the governrnent operation 
entru^^ted tcj thenu to determine the methods, means and personnel 
by which such operations are to be conducted, and t() take whatever 
actions may be necessary to carry out the mission of the ageney In 
sltuati(ins of emergency. 

3. It Is always presumed that every passage in a labor agree- 
ment is meanlngfuL Therefore, public employers should not agree 
to any similar provision, at least without first consulting legal 
counsel expert in constitutional questions or In labor law practice. 
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CNpressK autliorizcHl or pr()hil)itecl by statute. The 
Conneuliciit court rnled, in Hubstance, that the local 
school board coiikl negotiate with the teachers' 
organimtion because there was no law barring such 
action. 

More than 35 states, including the District of 
Columbia, huve passed laws relating to bargaining 
rights in the public sector/ Not all of these state statutes 
can be considered realistic. They range in significance 
from the somewhat innocuous Alabama statute of 1967 
that gises municipal firemen the right to present pro- 
posals regarding salaries and other conditions of em- 
ployment to tlie comprehensive 1970 Pennsylvania law 
which provides for a limited right to strike and binding 
arbitration of grievances. Excluded from this right to 
strike are guards at prisons and mental hospitals, and 
employees directly involved within and necessary to 
the functioning of the state courts. Otherwise, strikes 
l)y public employees, after exhaustion of negotiating 
procedures, are not prohibited unless or until such a 
strike creates a clear and present danger to the health, 
safety or welfare of the public, A 1968 Pennsylvania 
state law provides for compulsory arbitration when a 
stalemate has been reached in negotiations affecting the 
police and firemen. An arbitration board is empowered, 
in effect, to embody in a contract the terms and con- 
ditions of employment that have been disputed. Con- 
seciuently, police and firemen, in Pennsylvania cannot 
strike, but they, and the municipality, must be bound 
l)s the arbitration board s decision as to the terms of 
tlie new contract. 

The laws of New York, New Jersey^, and Michi- 
gan have unciuestionably given rise to the greatest 
amount of controversy and litigation. These states also 
have had militant, aggressive public employees' 
organizations which have pursued for years legislative 
and unilateral approaches to the bargaining problems 
concerning their constituencies. 

The basic issue in the states and their subdivisions 
is who can, or who must, bargain with whom: which 

4. See appendix -f j 
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public pmployprs are retiuirecl by law to negotiate with 
^^ome or all ol their employees In some of the states, 
bargainiiig is mandatory only for limited groiips, siieh as 
firemen or teaehers. In Idaho, for instance, negotiations 
with firemen are mandatory, but discretionary for 
teacherH, 'rhere are many other ambiguities in state 
labor legislation. There is no uniform definition of 
colleetive bargaining. Some laws merely make it 
numdatory lor public employers to ineet and confer 
with the organisations representing the employee 
groups. Others, of course, reciuire them to sit down in* 
what might be termed '^hard-nosed negoliating". Most 
state laws involving public empIo\ees' bargaining rights 
are patterned after the Taft-Hartley Act— but not all, 
Ilowever, when the obligation of an employer to bar- 
gain is not specifically defined, and no definition of 
what is negotiable is included in a state law, publie 
employers have good reasnn to rely upon and study the 
I'aft- Mart lev definitions. 
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Chapter II 



The Negotiating Team 

There arc five important factorH to be considered in 
selecting a board negotiating team: 

L the make-up of the teachers' negotiating team; 

2, information necessary to the board team; 

3, the philosophy of the board of education as it 
pertains to collective bargaining: 

4, possible legal reHtrictions upoiL the selection of 
negotiating parsorineh 

3, the bargaining techniques to be usecL 

The make-up of the Teachers' Team 

A teaclier negotiating team may be compcjsed 
several possible ways: an egalitarian crosH-section of 
teachers: an elected or an appointed committee; the 
officers of the teachers* organization; or any combina- 
tion of these. Very frequently, the teachers' organization 
uses as chief spokesman a representative of the state 
organization. Less freciuently, it uses an attorney; or the 
local organization may conduct the negotiation itself. 

Regardless of the make-up of the teachers' team or 
who acts as spokesman at the table, they always have 
readv access to, and utilize, the consulting expertise 
available from their state organizations. This is partic- 
ularlv true in devising contractual language or in estab- 
lishing the variety of options which result in benefits 
accruing to them. The expert aids also in advising as to 
llie procedures and techni(|ues which the team should 
follow while negotiating the agreement. In many states, 
teachers' ()rga!iizations conduct training institutes con- 
cerning methods of negotiating and responses to make 
to common arguments raised by the board. Very often, 
as a result of training and state assistance, the teachers' 
team mav present, as demands to the board, a model 
agreement which is all-inclusive. 

6 
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Informution Necessary to the Board Team 

The board team must possess all aecurate statistical 
data available concerniiig the school district, including 
cost figures— the number of teachers on each step of the 
guide, various formulae for the computing of specific 
costs, etc. To have this information available succinctly, 
the team must work closely v^ith the l)oard's business 
administrator. 

The negotiating team must know both the short 
and the long range plans of the school district and con- 
sider their possible effect upon terms and conditions of 
employment. As an example, in a very recent arbitration 
case, the board made a change in the duties to be per- 
formed by a group of teachers. The teachers took the 
change through the grievance procedure and then to 
arbitration. In its defense, the board argued it had 
acted on the advice of a consultant from a nearby uni- 
versity to eliminate one administrative position, which 
created the additional work which the teachers were 
protesting. The arbitrator took the position that the 
board had known at the time of negotiations that this 
administrator was going to be removed and had said 
nothing about it. Therefore, he found the board remiss 
and ordered It to negotiate with the teachers the impact 
of this extra work upon them. 

In addition to understanding future staffing plans, 
the team should also know the age of the school build- 
ings and have some idea of their condition. It should 
know the facilities that are available, the equipment that 
Is in each schooh the approximate age of the textbooks 
that are being used, as well as the materials that are 
available for the actual teaching process, and even the 
lounge areas available for the teachers. It should also 
know the system used in each building to govern hall 
duties, supervision of study halls and cafeterias, and, 
particularly, the methods of assigning personnel to these 
duties as they vary from school to school. The team 
should be familiar with each principal, his methods of 
management, hir relationships with his teachers, and 
his general modus operandi. 

The team must understand all the broad and subtle 
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Influcnscas in community poHtical life. Such influences 
(jflen signifk:uidliy affect riegytiutionH in wavH that are 
bath legitimate and difficult to handle. It is important to 
know where the primary influenice Ites, particularly if it 
Is somewhere other than directly with the board of 
edacationu The board negotiating team has the primary 
objective of achieving a satisfactory and successful 
contract. U must know which group carries the bulk of 
power as far as providing u majority vote by the board 
for approval or rejection of that contract. Boards should 
also be aware that a recent Public Employment Rela- 
tions Commission decision held that, in certain cir- 
cumstances, the board team may bind a board to a 
contract.^ If that decision of the Commission is 
upheld in the courts. It is more critical than ever that 
board teams work very closely with the entire board 
before and during negotiations. 

The board team must be aware of the implications 
of various contractual language. Such awareness stems 
from the interpretations and rulings that are normally 
made by arbitrators. This is crucial. The language that 
is devised must reflect tfie true intent of the parties. If it 
is ambiguous, and therefore unexpectedly provides a 
benefit to one party, that party usually makes it ex- 
tremely difficult or undu!y eKpensivc to remove the 
offending phrase. Consequently, in writing final 
language or in devising tentative language at the 
negotiating tal)le, the hoard team must be thoroughly 
a^are of the implications of each sentence and clause. 
They must also be familiar with the intent and the ap- 
plication of the various laws, P. E.R.C court and Com- 
missioner of Kducation decisions pertaining to negotia- 
tifuis arid education. 

The Philosophy of The Board of Education as it Per- 



1. Boards may be .siiccessfijl in limiMng the board team's 
authority in advance of fiargaining. The fjoard can inform the 
union that its team will attempt to reach a settlement in good faith, 
hut that the final determination of whether the board enters into a 
contract will rest with the board. This is very similar to the common 
union position that its membership must ratify a proposed agree* 
ment before the union will sign it, 

18 

8 



tains to Colletiivie Negotiations 

The bcmrd team must rocognixo with absnlute 
clarity the linHts within which It Is empowered by the 
l)()ard to negotiate. It Is unwise for the negotinting team 
to be IcgisIutiTig ad hoc firni poHcles for the board. The 
negotiuting team should always be certain as to how far 
in any particijlar area the board Is wilHng to go, and it 
should then stay wiihin that parameter. If the area of 
negotiating movement h not sufficient, it is the team's 
responsrblhty to go back to the board and discuss the 
mutter, argue with it if necessary, and establish new 
parameters so^ that negotiations can continue. 

Even if the board limits the authority of its team, 
the team shotild never place itself in the position of 
reaching an agreement at the negotiating table and 
taking that agreenierit back to the board, only to have it 
rejected. The team very quickly w^ould lose the status it 
needs to function. The team should know in advance 
what is going to he acceptable. 

But "ktiowing what Is going to be acceptable*' 
comes only after a series of complex questions are 
posed and ariswx^red. For example, what are the cost 
relatiotiships in providing an education for the children 
of a district? How does the board determine the division 
of money within the budget? Does the board truly 
believe that the administration should manage the 
schf)oI, withirj a framework of policy devised by the 
board, or does the board see itself as the court of appeal 
for all employees? Does it look upon administration 
with the collegial concept of years past, or does it 
regard management as a board imperative? 

Is the board Itself aware of the vagaries of com- 
munity politics— of the value, or lack of value, placed 
by all segments of the public.upon education? 

To what extent does the board move outside of 
itself for involvement in decision making? Does the 
community exhibit a continuing interest, or is it merely 
spasmodic? 

These are but a few in a potentially lengthy series 
of conundrums which the team should have resolved 
with the board prior to entering negotiations. 
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Pcissiblt* I.fgal Rt'Ntrictions mpim the Sdeelion of 
Negolialing Forfioiiniul 

There are very few states whielt kmc creatcHlI legal 
restrietlons ypon the negotiating element. Two raeep- 
tions; In Peiiiisylvmuuu the neg{)itiatiiig law lorbidH any 
member of the same loeaK state, niational organiza- 
tion to represrnt niiiiiiiagemenl in negintliatiniriis with Its 
own organi^altiion. Iiii othc*r words, if tliie OTpieriii^entlent 
of schools is a member of the Natiuriiai Edueallon 
Association arid a loeal unif of the Kdiicatiori Association 
has collective bargai/ning rights in hiis school system, 
that su[)erintemlent caiHiot negotiate Ifor the board 
of education. 

In the State of New York, restrlcMfliiiis have l)een 
phieed upon the parlicipation of board of education 
members in the negotiating proccsKi. 

Bargaining Techniques to be Used 

The board negotiati?ig team has three very brcmd 
goals. I"irst. it must not harm the educational process in 
the act (jif negotiating an agreement. Individual mem- 
bers shotild riot relieve their own frustrations at the 
bargaining ta!>le iri such a manner as to create strife, 
confusion, or strikes. The team must constantly keep in 
mind thalt the primary objective of the school system is 
the best ediicution possible for the moriey that is being 
spent. 

SecoiKt. the board team is charged with successfully 
negotiating a satisfactory agreement, one that is 
acceptable to lf)Oth iparties. It is rare that afiy collective 
bargaining agreement totally pleases any one party, 
Ckvllective bargaining is merely a series of compromises. 
Some are palatable; others are unpalatable. Each 
compromise, however, should be workable within the 
ffamework of the pairticular school system, 

Tbird, the agreement must never lower morale or 
wcifsen teacher-admifnistrator relation?^. Hopefully, it 
should improve those relations. There is no question 
that the give-and-take of the negotiating table can 
create such improvement. There Is no question that it 
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can destroy it. The goal of the board team should be. at 
the very least, to protect the human status quo. 

At The Collective Bargaining Table 

To achieve these broad goals the board negotiating 
team must respect several specific imperatives. The first 
major imperative iuvolves the maturity of the team 
spokesman. He must be articulate and flexible in his 
thinking, able to shift gears very easily In discussions, 
able to reject without Infuriating. He must possess a 
very high tolerance for frustration/ 

A secorid specific imperative is a capacitv to 
continually assess the Impact of events upon the mem- 
bers of the opposing negotiating team. Is what is being 
proposed satisfactory to them? Do they truly represent 
a cross-section ? Do they reflect what the general 
memljership feels, or must proposals be geared directly 
at particular segments of that team? Do they indicate 
satisfaction or even joy? Somebody on the board team 
must be watching in order to know how the other side 
is reactirig. 

The third imperative is the accurate keeping of 
negotiation records. These need not he precise minutes, 
much less a transcript of every woid that is actually 
said. The proceedings that are most important cover the 
movenient that was made on each partieular point that 
was negotiated, the date that any such movemerit took 
place, the date of tentative agreement— and, crucially, 
any statements uttered by either party which, in effect, 
defined the iiitent of any particular contract language or 
lack (if language. Very frequently, an arbitration case 
arises in which it is necessary to go l)ack to the record 
that was kept of the negotiations in order to argue the 
intent of particular language. 

A fourth imperative is orderly communication. It 
must be determined who is going to communicate with 
the news media, the hoard, and all the members of the 
management complex. The board negotiating team 
cannot operate In a vacuum. It must constantly be 
aware that the people v/ithln its own group are con- 
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ceriied with what is taking place. If it is to keep a 
unified manugcmKMil front, it must facilitate com- 
munication. 

The final imperative for the negotiating team is 
prior determination of strategy and teehni(jues and a 
willingness to constantly revise positions when neces- 
sary. Very rarely is it possible to sit down at the begin- 
ning of a negotiation, determine the best procedure to 
follow, and find that change is not required as negotia- 
tions progress. There are any number of outside and 
unexpected Influences which affect the actual situation 
while negotiating. The team, and the spokesman in 
particular, must be sufficiently adaptable in order to 
constantly meet these changing situations, to answer 
them and still keep negotiations moving down the path 
toward the final agreement. 

The hoard attorney is omitted because in some 
cases he will already be serving as the team spokesman. 
If he is not the spokesman, he should be available to 
the team as it is reaching agreement in order to review 
the language of the contract. Such consultation should 
not he postponed until the last, however. It is disastrous 
to come to total agreement with the opposing team on 
language and then after talking to the attorney, find it 
necessary to change many terms which have been 
agreed upon. 

Obviously, this model is predicated upon the 
concept of the management team in education. This 
concept requires the participation of those who aid In 
establishing educational goals and also, those in the 
school district who have the responsil)ility for seeing 
that those goals are met. Those who supervise, evaluate, 
and guide, comprise the management team and should, 
in effect, comprise the negotiating team. In addition, 
they have the responsibility for administering and 
carrying out the agreement between the parties. They 
must oversee the day-by-day relationship, and they 
must take those actions and make those decisions which 
might result in a grievance. If a grievance occurs, they 
must process it ; they must answer it; and they settle It. * 
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The Actual Selection of Team Members 

If " ^rcl rnonibers aro involved, there s}iauld never 
be a majtjrity of the board present. How can a "board" 
avoid making a commitment at the bargaining table 
when a majority are there ready to say *'yeH**? It may 
not be wise for the prcsidtMit of the board of education to 
be a member of the team. Kven if he h)oks upon himself 
as merely another l)oard member, when lie makes a 
statement, It carries special authority. 

job titles as the key to the selection of team mem- 
bers are relatively imimportant. The individuals, their 
aljjlity and skill, are important. Are they flexible? Can 
they tolerate frustration? Are they articulate? Can they 
accept and reflect the viewpoint of the board? Do they 
have the requisite knowledge? Do they have the con- 
fidence of the board? These are the Important factors 
to keep in mind. 

If tlie team Is going to be composed of more than 
oiie person, the board must decide whether a cross- 
section of management is to be included. Should the 
team reflect the supervisors, the coordinators, the 
principal, the superintendent, as well as the board? 
Which group should be represented and why? The 
iurger the school district, the more important it is that 
all elements of management be represented. 

Finally, except for the general rule that a smaller 
team functions better than a larger team, the actual 
number of members is unimportant. One person is 
sufficient, provided that one person can perform the 
necessary tasks and provided that he has the necessary 
Information and the knowledge relating to the collective 
bargaining process. 

A Model Board Negotiation Team 

Nothing In the process of negotiating takes the 
place of experience— of sitting there at the bargaining 
table time and time and time again; of being forced to 
recognize the feelings, the needs, the desires of the 
opposing group; of being forced to attempt to meld 
and mold them so they fit into an agreement that is 
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saUsfactory, I'lierefore, the membership of the team 
must start willi u skilled and thoroughly experienced 
^pokeHman, The team itself munt accept only one 
spokesman. Very rarely do dual spokesmen perform 
satisfactorily. Kveii more rarely does a team without any 
designated spokesman function welh The final decision 
within the team regarding action to be taken, movement 
to be made, timing, must rest vvith the spokesman. If 
the remaining team members cannot accept this process, 
either they or the spokesman should l?e replaced. 

In additicm to an experienced spokesman, the team 
should Include either the mperintendent of Hchooh, or 
his closest and most trusted assistant. Depending upon 
the size of the district, the board should consider 
including a secondary and an elementary school 
principal and perhaps a representative coordinator and 
mpercimr. Finally, unless the superintendent can 
accurately reflect the position of the board, the board 
should add one of its osvn mefnl)ers to the team. 

With such a team, plus adequate meetings with the 
board prior to and during negotiations. It should rarely, 
if ever, be necessary to leave tine negotiating table to 
find out whether the board will agree to a particular 
point. The team will never give away a managerial 
function that is crucial to a principal or other admin- 
istrator because such administrators are members of^ 
the team Itself. 

The hminem administrator is c)niitted from the 
team In order to maintain his credibility. Invariably 
during negotiations, there are moments when the 
chvulging of precise financial Information should be 
temporarily evaded. Were the business administrator 
present during such moments, he could respcwid to 
direct flnanclHl questions only by refusing to answer or, 
much worse, by lying— clearly disastrous alternatives. 
But if the business administrator is not present, the 
spokesman can legitimately say, ^' Well I don t know^ the 
answer to that/* or "I will find the answer to that, or 
even '*To the best of my knowledge this Is Impossible" 
— ^and keep the process moving. 

Though not an actual team member, the business 
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admiriislrulor shonlcl work closely with the team, 
supplying it all ruquisite iriformation. In the final hours, 
as the teams move toward an agreement, the business 
administrator should be constantly nearby—or at least 
at the end of a telephone. 
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Chapter III 



Preparing For Negotiations 

There are five crucial procedures which must be 
completed prior to entering negotiations. The board 
must: 

L Prepare board demands; 

2. Prepare and assemble statistical information per- 
taining to the school district; 

3. Analyze the teachers' demands; 

4, IJst all options available to the board in reference 
to each of the teachers' demands; 

5, Determine all board parameters and develop the 
negotiating strategy. 

Only after the board has done its homework, is the 
negotiating team ready to sit down at the table. 

The Preparation of Board Demands 

To determine board demands, there must be 
administrative input. Inasmuch as the administrators 
are normally Involved in the first line of the grievance 
procedure, it is important that they keep the super- 
intendent Informed about current problem areas. Is the 
teachers' organization complying with the time limits? 
Does it seem to be using aspects of the grievance pro- 
cedure to harrass the administration? Are there parts of 
the agreement which create administrative difficulties 
for the principals? 

This last problem merits further explanation. Ad- 
ministrative difficulties" does not mean inconvenience. 
The management of the school must recognize that with 
the advent of collective bargaining It Is invariably going 
to be inconvenienced. "Inconvenience ' Is completely 
different from the effect of contract language which 
may cripple the effective operation of the schooh 

For example, consider a contract clause which 
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provides that teachers shall not be assigned to sub- 
stitute during their preparation period. In actual 
practice in a school district, this might very well mean 
that during the first period of the day several teachers 
may be absent from the classroom. The administrator is 
faced with the problem of manning those classrooms. If 
he must first ask for volunteers, excess time is spent on 
a procedure which really should be rather minor in 
nature. 

The school administrator who is having practical 
difficulties because of contract language should have 
the opportunity to notify the board negotiating team. 
In addition, if administrative practices are likely to be 
changed, the board negotiating team must be in- 
formed. For example, if one particular school principal 
plans to change the lunch hour or change the school 
closing time, this must be a part of the information that 
reaches the board negotiating team. A school admin- 
istration which uses the management team concept 
will devise mechanisms by which administrators meet 
and discuss these problems and will provide for a 
continuous flow of information so that when negotia- 
tions begin, the administrators* perspective is ade- 
quately represented, 

A second step in the preparation of board demands 
requires the analysis of local grievances and local arbi- 
tration awards. An analysis of grievances will often 
indicate where contract language Is particularly good 
or where it might possibly be weak. At the same time. It 
is necessary to analyze the settlement of grievances. 
Even though language appears to be imprecise, if 
several grievances Involving that language have been 
settled on terms favorable to the board, there is no 
reason to change the language. The same is true of 
local arbitration awards. However, if an arbitrator has 
issued an award based on an interpretation of con- 
tractual language which the board finds Inappropriate, 
the board should consider making a demand which 
would change such language. Each arbitration case 
must be analyzed carefully and must rest on its own 
circumstances. If the grievance is idiosyncratic, unlikely 
to recur often, or if the award, though unpalatable, can 
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he livetl with, it might not be worthwhile making a 
dumantl but rather, change an adminiHtrative practice. 
On the other hand, if the uw^ard critically hinders the 
efficient operation of the schoob then a demand must 
be made and successfully negotiated. 

A third area for consideration in the preparation of 
the board demands invcjlves direct anuUsis ot contract 
language. In effect, such analysis has already been 
taki^ig place in the form of administrative suggestions, 
analysis of local grievances, and analysis of local arbitra- 
tion awards. Now, however, read the language with 
new eyes and test it against the present practice in 
each school. Is it possible that a practice has changed 
but that the language has not? Is it possible that a 
change has taken place in the school district and that 
language pertaining to any one specific area no longer 
applies^ For example, if regionalization has taken place 
during the contract year, there might very well be 
language in the contract which applied when it covered 
a high school but is inappropriate if it now covers only 
elementary schools. Changes should then be demanded. 

The fourth area in the preparation of board de- 
mands involves the analysis of pertinent rulings of the 
courts, decisions of the Commissioner of Education, 
the Public Employment Relations Commission, and 
the State Department of Education, Has anything new 
in these fields occurred which should cause revision of 
language? For example, consider this situation which 
occurred in an eastern state. As the negotiation season 
neared its end and contracts signed, the Commissioner 
of Education issued a ruling which affected the board's 
right to withhold an increment. As a consequence, the 
board suddenly needed contractual language estab- 
lishing anew its right to withhold an increment, an 
embarussing position at best. Obviously, boards do not 
possess extra-sensory perception; but careful informa- 
tion-gathering and the extension of sensitive political 
antennae can often detect latent problems before they 
l)ecorne manifest, 

An(ither bit of preventive medicine involves a 
cagey reading of arbitration awards. If contract lan- 
guage is quoted in such awards and your language is the 
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same or similar, you must then anticipate such a situa- 
tion in your si hool (listriet. Should you devise language 
in advance or should you wait for the grievance to 
occur? The determination obviously varies because it 
rests on the specific circumstancos of your district and 
the board's relationship with the teachers' organization. 

Many boards fail to face the facts of collective 
bargaining, fail to recognize that theirs is essentially a 
defensive not an offensive position. They feel it is 
always necessar\^ to devise a list of demands to make 
upon the teachers. However, too frequently, their 
demands simply restate rights which they already have, 
and the very fact that they now demand these rights 
weakens their claim to them as faits accompli. As a 
general posture, a board should not make demands 
merely h)r the sake of making demands. It should focus 
all of its energies upon achieving the necessary changes 
in contract language indicated by administrative Input, 
analysis of local grievances and arbitration awards, 
analysis of contract language, and analysis of outside 
rulings pertaining to contract language and refrain from 
the frivolous. 

Assembh'ng Statistical Information 

What crucial data must a negotiator have at hand? 
If he is not selective, he can become so inundated with 
facts that tliey become useless. However, he must know 
the number of teachers on each step of the salary guide. 
He miist know the costs of the various economic fringe 
iKMiefits. rhe school system should have a record so that 
he knows the actual freciuency of temporary leave days, 
particularly personal leave days. He should know how 
many of these leaves fell on the day before or the day 
after a holiday, the day before or after a vacation, or on 
a Friday or Monday. The negotiating team and its 
spokesman must ktiow the estimated cost of each of the 
teachers finaticial demands— not only demands in- 
volving direct money, but also those that involve in- 
direct crjst, such as substitutes. The busin^iss admin- 
istrator should work with the negotiating team to devise 
a formula to aid the team in (juickly computing cost 
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based upon varieties of possible salary offers. Finally, 
the team should collect and prepare comparative cost 
data for districts in surrounding communities, including 
teacher salary^ guides. 

Analysis of Teacher Demands 

The board must analyze teachers' demands both 
collectively and each individually. Ultimately, the 
board must question the Impact of each clause upon the 
efficient operation of the school and the educational 
process. Does it remove teachers from the classroom? 
Does it restrict the principal from taking immediate 
action when necessary? Does it downgrade the princi- 
pal or the superintendent? Dois it relegate the co- 
ordinators and supervisors to the sidelines in those 
areas in which they are specialists? 

Consider several examples, A rather typical request 
of teachers' organizations reads as follows: 

"If an employee requests a letter of recomrrienda- 
tion from his administrator or supervisor, such 
administrator or supervisor shall write such letter, 
and a copy of it shall be placed in the teachers 
personnel file upon the teachers request.^' 
What does this clause do? First, it takes away from the 
administrator or supervisor the right to refuse to write 
such a letter. Further, and more importantly, it inhibits 
the administrator or supervisor in the event he does not 
desire to write a letter of fawning praise. 
Another frequent request reads: 
"A grade given by a teacher shall not be changed 
by another person. However, in the event that a 
grade is challenged, and the teacher determines 
that he might not have known or taken into con- 
sideration all factors, the tem:her has the sole 
right to raise or lower such grade in accordance 
with said factors/^ 

Can the board really grant to teachers the sole 
authority over the grade? In most cases, the nght to 
change the grade if necessary should rest with the 
administration. If the administration is willing to give 
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up this right, then the question arises should it be 
given to the individual teacher? Normally the answer 
is no. 

The board must also analyze the impact of ^ach 
teacher demand upon financial resources of the school 
For example, consider the frequent request that every 
teacher be granted a preparation period. In depart- 
mentalized situations this might be innocuous; hovt^- 
ever, in the elementary schools it could be quite costly. 
The key phrase is "every teacher'\ How many new 
teachers, or specialists, or teacher s aides would it be 
necessary to hire to provide all elementary teachers with 
a preparation period? Feasibility aside, there is a clear 
cost involved in this type of demand which must be 
considered. This is true whether the demand involves 
direct economic fringe benefits, salary, or an attempt to 
mandate the purchase of new equipment for the voca- 
tional department. 

Options Available 

General procedures for developing board options 
have already been suggested. Now to review some 
specific problem areas—beginning with an example 
discussed earlier: the teacher alone determines grade 
changes. If this is a demand, what are the options avail- 
able to the board? First, of course, the board can say 
''no \ A second position might be that no administrator 
shall change a grade without first discussing it with the 
teacher A third position might be that no grade shall 
be changed without notifying the teacher J A fourth 
position might be that a committee be formed to review 
all requested changes, the committee to make recom- 
mendations to the superintendent. A fifth position 
might be that tlr thority for making a change shall 
rest with the con iittee. These positions are quoted 
merely as random examples. 



1. Note the differenceh in Intent and application of the words, 
"nc)tify", "discuss and ^negotiate". 
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However, for the board to realistically establish its 
purametcrs, it, toc), miiHt generate a variety of possible 
responses to each and every possible demand. 

To explore option— developing further, let us 
analyze another possible teacher demand: 

"During the term of this agreement, the teachers^ 
organization may designate one official who shall 
have the right to leave his building and uisit other 
buildings on teacher organization business.'^ 
What are the possible responses to this language? Once 
again, the board can simply say **no' . After that, the 
number of possible positions becomes virtually infinite, 
A second option might be that such official must come 
from a departmentalized situation, as opposed to an 
elementary school; that he can leave only with the 
approval of his principal and can enter the school only 
with the approval of the secdhd principal; that he 
cannot interrupt any teacher during a teaching period; 
that he only be permitted to use the telephone but 
cannot leave his building. But, which options are the 
best for the school district? In general, every position 
the board takes should promote the managerial ef- 
ficiency of the school system. The principal and super- 
intendent must be unencumbered. Among these options 
just discussed it might be logical to permit a teacher in a 
departmentalized sltuatifHi to leave the building during 
preparation time, but rn t to allow an elementary 
teacher to leave his clnssuiom. If direct cost is not at 
issue in a demand, operating efficiency is frequently the 
key to which the board should gear its stance. 



Board Parameters 

hi establishllng parameters, one can normally 
divide teacher demands into three types: demands 
which are primarily an attempt to establish equality 
with the board in decision-making processes which 
more properly belong to the board alone; demands 
which tend to restrict adminiHtrative freedom to act; 
and demands whicli involve cost. 

There arc demands that encompass all three types 
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—for example, a demand involving restriction on class 
size. There in a coHt factor, an administrative restriction, 
and a definite impact upon the decision-making of the 
board. However, a demand that states that a child can 
be removed from the classroom by the teacher and 
cannot be returned to that classroom until the teacher 
agrees, involves solely an administrati\ e restriction. 

When determining parameters, the board must 
consider both its own position and that of the admin- 
istration. In some cases, even though the board might 
be sympathetic to the demand of the teachers' organiza- 
tion, it must recognize that the demand cannot be 
accepted because of the administrative problems it 
would create. Furthermore, the board must look at its 
parameters in relationship to administrative action. Is 
the board creating a situation in which the administrator 
simply does not have the time to perform all the 
functions required of him^ If it accepts a demand, must 
the board consider hiring additional administrators or 
secretaries or paraprofessionals^ Is this financially 
feasibler* 

In actual practice, how does the board establish its 
parameters? Once the teacher demands have been 
analyzed, and the l)oard demands have been estab- 
lished,, the negotiating team must sit with the board as 
a whole. Each issue must be discussed in order that the 
team get the feel of the board's attitude. 

It is likely that at this meeting, held prior to the 
beginning of negotiations, certain parameters will be 
set rather rigidly. Hosvever, most should be somewhat 
fluid. This is all that is necessary at this point in time. 
As negotiations progress, the team itself will get a 
better feel for the individual items that the teachers' 
organization regards as particularly significant and will 
be able to compare these with those areas in which the 
board feels most strongly. It is then ready to sit down 
once again with the full board. At this meeting, it is 
time to establish more precisely the parameters on most 
of the issues. The negotiating team should nol as yet 
have reached the core problems. Thus, it should still 
have ample room to move even before the parameters 
are fixed, Q H 
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Team Strategy 

It has alrfath hc'iMi eniphasizecl that the board 
negotiating team must not harm the educational process 
in the act of negotiating the contract. Many surveys 
have iiidicatcd that strikfs nfteri occur because one 
negotiating team misjudges the expectation level ot the 
opposing team. Such misjudgement itself frequeiitly 
arises because one side or the other is misled by either 
misinformation or misunderstood information. Studies 
in industrial relations indicate that employees tend to 
tell emplovers what the employers want to hear not 
necessarilv what the employees actually believe. The 
leam must be aware of the importance of peer pressure. 
As a rule of thumb, the negotiating team should accept 
as fact that the opposing team truly represents the 
feelings attitudes and reactions of the members of the 
bargaining unit. Generally, this is a more accurate 
appraisal than the individual information given by one 
employee to one board member or principal. 

Finally, the team must set up certain ground rules 
for its (iwn internal operation. Each team meniber 
should know how he can move to call a caucus or how 
he can warn the spokesman of a po.ssible trap, misin- 
formation, or give him a fact which he feels the spokes- 
man must have at that precl.se moment in time. Each 
member, particularlv if the team represents a cross- 
section of the management, must recognize the dual 
role he is plaving. On one hand, he is representing his 
own interest group within that negotiating team, and 
on the other, he is a negotiating team member with the 
goal of achieving a satisfactory agreement through the 
adversary process. 
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Chapter IV 



Tactics In Negotiations 

Folluwing are a set of fourteen breezy but wise 
cnllective bargaining commandments, published in the 
I.eague of California Cities periodic newsletter. ^ 
They apply quite well to school board negotiations 



First: 



Second: 

Third: 
Fourth: 



Five- 
Six: 
Seven: 
Eight: 
Nine: 
1 en: 
Eleven: 
Twelve: 

Thirteen ; 



well the members of the 



Thou shalt choose the bargaining team 
carefully, but there shall be only one 
spokesman/' 
"Thou shalt 
other team." 
"Thou shalt anticipate the issues," 
"If you intend to say "No" on an issue, say 
No from the beginning. If you want 
something important, ask for it eariy/' 
Thou shalt not ask for what you already 
e/' 

shalt not become angry uninten- 
tionally. " 

Thou shalt not engage in piecemeal 
negotiations, * 

"Thou shalt attempt to trade little things 
for big things/' 

"Thou shalt keep open all channels of 
communications/' 

"Thou shalt attempt to reduce to writing 
what has been agreed upon/ 
"Thou shalt identify thy final offer and 
go no further/' 

Do not agree to recommend something 
unless you know that the decision maker 
will agree/' 

"Remember that the other fellow *s face is 
tender/' 



I. Reprinred by I AIRS NewHleiter; January 1972, Volume 3, 
Number 1. 



iMiiirteiui: 'Thou slmlt iiot l)luff and get thy bluff 

The language may he straiiied hut the principles 
are valid and %aluahle. Indeed, the secret in negotiations 
is to interject such comnuindrncnts s«i thoroughly that, 
in a crisis, followitig them heec)mes a matter of reflex 
aetioii. 

"Thou shah choose the bargaining team carefully, 
but there shall be only one spokesnian. 

As the team works together at the table and be- 
comes ac(iuainted with each others' attitudes, the 
iiecessity of this rigid commandment diminishes. But 
it shf)uld be slighted only with great caution and rarely 
wholly Ld)andoned, For examplt?. if a (jueslion is asked 
directly to a member of the team by the opposite 
negotiator, the person to whom the question is asked 
should hold back just a second, giving his spokesman 
the opportunity to move in if he so desires, to cut the 
(|uestic)n off, to change a subject, c)r to do whatever he 
feels is necessary. Only if he is not hindered in this 
manner, should the member then go ahead and answer 
personally- 

"Thou shalt know well the members of the other 
team" 

^^Knovv*^ what'^ Frankly, many very personal 
things: their names: what theyVe like as people; what 
their position is In their organization; where they fall 
on the various salarV scales; what they are most in- 
terested ill; their iieeds, ambitions arid frustratloiis. 
Obviously this does not imply that the members of 
either sicfe would sell out their group for something that 
is in their individual self-interest; however, as the 
pinch of negotiation approaches crunch, a compromiHe 
might be gained by slanting a proposal towards the 
power blocs on the opposing negotiating team, 

Prescietice is the virtue involved here; but, again, 
foresight is poteiitially dangerous if isolated from 
emotional and ideological flexibility, 
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Anticipate the Issues 

A nuiture negotiator aiiticipates the issues and 
in sticli anticipation, fiegins to clctermine tliose whicli 
are the most crueiaL He eunnot> hn\ve\ er. permit liim- 
sv\i to hecorne so polarizetl tliy^ he cannot shift if 
siiclchMil rliere are \aHtl indications that lie has been 
niisreathng the signals froni the other side. 

When saying No/' Say "No" 

A truly imp()rtant commandment. In the first 
place, the negotiator must establish trust in his credi- 
biHt\ uliich stems (irdy from his actions and his state- 
ments at the bargaining table. Credibility is obviously 
undermined if he hints that movement is possible but 
i veritualiy gives a flat ^^no/' If he is irrevocably com- 
mitted to a certain position— hopefully a position 
worthy of such inflexibility— he should make his 
adamancy known from the start. Good faith bargaining 
does not rerjuire agreement on each and every issue; 
it merely recjuires an honest attempt to reach a total 
agreement 

If You Own It— Don't Ask for It 

Basic philosophy for management is that it begins 
negotiations by owning everything and that a contract 
embodies only those things it has given away. If 
management already owns a right, it must not ask the 
other party to affirm that fact. If it does ask, and is 
rejected for any reason, it has suhstantiallv weakened 
any claim to that prerogative. This is a very subtle 
problem, and the board negotiators must be constantly 
aware of the implications of their recjuests. For example, 
in school board negotiations it is not unusual for princi- 
pals to desire the board team to demand that teachers 
be at school on time or be penalised. Hut in fact, once 
the school starting time has been set, there is already an 
implicit rec|uirement that all employees be on time. If 
they are not, the administration already has the tools 
to enforce punctuality. Thus this kind of demand is 
redundant and should be avoided. 
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Anger h an Expensive Luxury 

This commandment, agaiiu emphasizes the great 
virtue of using the professional negotiator or the outside 
consultant. He has no emotional involvement in the 
issues and, therefore, does not react defensively— a 
primarv reason for perscniality clash and anger. \et. 
paradoxically, it is c|uite important to be free to show 
anger at times. Anger is not only an emotion: it can also 
be a forceful technique, if handled cautiously. One 
should try not to become angry over a vita! issue or with 
personality quirks, but only in a matter in which maxi- 
mum assertiveness can win the point. 



The Parts Don't Equal the Whole 

In collective barg. ^ning, if not in optics, the wider 
one*s vision, the greater one's depth perception. Rarely, 
if ever, does the list of board demands equal that of the 
teachers* organization— nor shou'd It. Further, the 
demands are divided into various categories and 
hierarchies. One area must be balanced against the 
other, utilizing the much abused concept of quid pro 
quo to achieve the final settlement. In effect, a negotia- 
tor begins as a juggler, handling many balls at one time. 
Then, at the final step, he suddenly transforms himself 
into a magician producing but one ball—one settlement. 



The Beads— or Manhattan 

This commandment simply means what it says. 
The only reality it ignores— unfortunately, a grim one- 
is that there are adamant, honest people on the other 
side of the table also attempting to do the same thing. 

However, it does recognize the danger of the 
board's creating nuisance demands for ostensible bar- 
gaining purposes. The skilled teacher nf^gotiator early 
on agrees to them, gradually wedging the board nego^ 
tiator into a corner. Teachers' organization s nuisance 
demands are less worrisome; in fact, they ofteri create 
unforeseen advantages. Frequently, if a seri^ of little 
things'^ can be grouped together, the teachers organiza^ 
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tiori may end by trading off a major issue. Thus, para- 
dcixically. a t nricentratiori oii tri\ ia rait be an effective 
trchnicjue for keeping negotiaHnns moving so that 
impanse does not occ ur. 



Comrnunicale 

A settlement is impoKsible if the parties arerft 
talking, and talkirig effectively. Because communica- 
tion is thus so crucial and so complex, the following 
chapter has l^een set aside to discuss it in adequate 
detaiL 



Write It— Or Say It? 

This commandment is debatable, but it outlines a 
sound procedure, as long as one keeps In mind that what 
is being agreed upon is a tentative agreement, de- 
pendent upon final acceptance of a total package which 
is then subject to ratjficaticm by the two bodies. When a 
paragraph or a clause is reduced to writing, it should 
contain a statement that it is tentative and should be 
signed by the two riegotlalors. This insures fhat it can 
be changed at a later point if necessar>% 



Final is Final is Final 

It is very diffictdt to explain how one convevs the 
"finality ' of a final offer. In negotiations, one is con- 
stantly making offers that the other party knows are 
going to be expanded, A negotiator should be very care- 
ful not to imply finality before he really means it. He 
should not be embarrassed when the other party chal- 
lenges him immediately with Well is that your final 
position^ or 'If that's your final position, we might as 
well stop right now/' This is usually merely a rhetorical 
tactic which can be dealt with by casu_ally noting that 
the position is based upon the current status of negotia- 
tions, or by saying "We certainly can't think in terms 
of much more money than this in the face of all of the 
cost items that you have out here on the table. If you can 
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reduce some of these cost items and get them out of the 
way, we might he iii a position to do something further, 
hut until we know what is irning to happen with these 
items, there isn't much that ..e ean do here. 

However, when the time really comes for making 
the final offer, it should he stated bluntly, and there 
should he verv little deviation from that final position in 
reaching a settlement. Obviously, to be effective, this 
action must lie timely. At the beginning stages, a final 
offer is not oidy inappropriate, but probably disastrous. 

In terms of money, there are three elements to a 
final offer: first, the sum of money the board actually 
wants embodied in the settlment; second, the sum of 
money it could make available in order to avoid a strike 
or plunging morale: third, the sum of money it could 
make available in order to end a strike. The negotiator 
must kiiow in advance %vhat each figure is, Ver>^ fre- 
cjuentlv. the amount of money that he has to work with 
will subtlv affect the maimer in which he makes his 
proposals to the opposing party. If the board frequently 
shifts its parameters, it risks disturbing attitudes at the 
negotiating table and creating contention. 

Don't Anticipate the Decision-Makers 

The negotiator should be more thaii the board's 
messenger bov. It is <iuite possible that the board itself 
is not positive where it wants to go with a particular 
item. In that case, the iiegcitiator must hold hack. It is 
not his job to establish policy for the decision-maker, 
but if the board is vacillating, it is tiot imusnal tor him to 
push it to reach a decision so that he can operate more 
freely. 



Saving Face is not only Oriental 

Or: ^' Remember that the other fellow's face is more 
tender than vour own/^ Negotiations frecjuently floun- 
der h)r reasons of personality. The tiegotiator for the 
employee orgiinizution must, of necessity, represent a 
political group. He must keep his constitutency satisfied 
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that he is doing a good job. He may make mistakes. The 
board negotiator may also. Nothing is gained by sitting 
at the table and pinpointing the faults of the other man. 
Nothing is gained by making him look bad or putting 
him down, if for no other reason than almost inevitably 
the tide will shift. This is not to counsel soft-hearted^ 
ness, much less a sell out—merely common con- 
sideration to better achieve that nebulous satisfactory 
settlement. 



Negotialors Don*t Bluff— or Do They? 

This simply means that one should never make 
either an offer or a demand that one would rather not 
have accepted, A bluff must be backed up. Once a 
negotiator is flushed out of a bluff, his word is suspect, 
his effectiveness weakened. 



The Commandmenti at Work 

If mutual respect is lacking, suspicion and dif- 
ficulty will plague negotiations and the resultant agree- 
ment. The first prerequisite for respect is knowledge. 
The parties should understand the past agreement, in 
all its nuances, and the problems that occurred in ad- 
ministering it. Facts must be secured; arguments 
organized. The parties must have skill in communi- 
cating and persuading. They must also be willing and 
able to listen, to really hear what the other side is 
saying. They have to exercise objectiv^e judgment 
concerning the future implications of their proposals 
and 'Counter proposals. Finally, they need courage to 
express arguments forcefully, as well as persuasively. 
Most people will respect the convictions of a person 
who is willing and able to defend them. 

The worst possibility in negotiating is the develop- 
ment of personality conflict. To avoid such conflict, 
permit the other party the opportunity to save his 
''tender" face when he accepts a proposal. Shun ex- 
pressions of contempt and rash statements. As much as 
possible in the beginning of negotiations try to find the 
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common area*; of agreement, those items on which you 
say **yeH". The "yes" habit is actually a very sound base 
upon which to build. Subsequent favorable accom' 
modations will be more easily reached on dispute 
issues. Never make an argument in which you lack 
confidence. Assume that any proposal you make is 
going to be accepted: to anticipate rejection is to make 
a self-fulfilling prophesy. 

One technique frequently used in negotiations 
might be called ^'forced choice." Instead of saying 
"Take it or leave it/' one offers two subtly similar 
alternatives. In effect, one is attempting to ease the 
burden of decision-making for one's opponent— ease it 
to one's own advantage. 

The burden of convincing usually rests with what 
might be termed "the moving party", the party pre- 
senting a demand; but the other party is also obliged to 
explain the reasons for rejecting any demand or pro- 
posal Neither party should beg or plead nor sit at the 
table and say. **Well I don't know how you could ask 
that after all that we have done for you." 

Don't be timid in pointing out the advantages of a 
proposal to the other party— but don't overdo it. Where 
benefits to either party are significant, they constitute 
legitimate arguments in support of a position. 

The most fruitful atmosphere for reaching sound 
agreements is one in which both parties recognize their 
common interest in solving problems of mutual concern. 
Frequently at the bargaining table one hears, "What is 
the problem that is causing this demand? Can we 
resolve this problem?" And very frequently it might be 
worthwhile to say, "Well we can resolve that, we can 
take care of that right now. It doesn't need to go into the 
contract. It doesn't need to wait until next September. 
We can start this tomorrow/' 

In short, there are specific, effective negotiating 
techniques which both parties should learn. As actual 
experience in negotiations accumulates, such techniques 
become reflexes, a way of life. Remember, one is trying 
to win an agreement to live by, not merely a bar room 
argument. 

Although one must be candid at the bargaining 
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table the degree of candor and timing is important. As 
has been stated if there is a crucial demand which is 
going to be refused, the refusal must be made easily. 
However, one should avoid giving a flat **no*' on every 
issue, particularly in the early stages. Listen to the 
other side as it makes its demands. Don't be afraid to 
let them sound off. Get them to talk it out. One is apt to 
learn quite a bit. When making a point, stay with it and 
pursue it objectively without quibbling over minor 
items and becoming sidetracked. 

There is a trading relationship at the bargaining 
table. One should not concede an issue unless there is at 
least a possibility that the opposing party will make a 
concession in return. On extremely minor items, this 
isn't too important, but on crucial issues one must 
always look for an appropriate trade. One should try to 
group together several items: "We can do this if you will 
drop that, and that, and that, and that." If the other 
side rephrases the proposal, and if the adjustment is 
innocuous, accept it. One should never take a position 
or force the opposing party into a position that cannot 
be altered with dignity and grace. 

One must have patience— and frankly, physical 
stamina. One must be willing to sit at that table as long 
as necessary to get the settlement that is crucial to one's 
point of view. When a proposal is made, one should 
rarely reject it outright. Study it; attempt to find some- 
thing in it to accept; and, if possible, build a counter- 
proposal upon it. 

To Bummarize: Set a reasonable schedule for 
negotiating sessions. Be prepared. Keep personalities 
out. If the bargainers on the other side attempt to insert 
personality, keep cool. Use caution in making counter- 
proposals. Don't inadvertently open the negotiability 
of an area that might better be kept out of the agree- 
ment. Never use the majority of the board as a negoti- 
ating team. Always retain the safety valve of having to 
go to the full board for approval. Don't negotiate too 
hurriedly. Make frequent use of caucuses. Watch for 
hard language such as "shair' or **must", and when 
there is any possible encroachment upon manageinent 
prerogatives, read that language most carefully. It may 
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he bettrr to wsv "wherever possible" or similar terms 
which build in and retain necessary administrative 
flexibility. Keep legal responsibilities in mind, for these 
can neither be diminished nor given away. Make 
tentative agreement on each Item, but don t finalize 
any agreement until there is tentative agreement on all 
items. Try to reach agreement at the outset on press 
releases and public statements during negotiations. The 
best practice may be to Issue no individual press re- 
leases during hard bargaining but joint releases if the 
employee representative insists on some announcement, 
General comments on progress are preferable to state- 
menls on specific positions. Finally, never compromise a 
position in fear of an impasse, of strike, or some other 
threat, but compromise only because it is workable and 
administratively acceptable. 

Remember, again, that the agreement may expire, 
but the relationship between, the employer and the 
employees continues. Negotiations are here to stay. 
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Chapter V 



Communication In The Process 

"Witli whoin are you communicating?" 

The answer is: with teachers, teacher organization 
leaders, administrators, the public and the press, 
mediators and factfinders, consultants, and each other. 
Obviously, by using some communications media (Ihe 
newspaper, for example) the message will be received by 
all of these groups indiscriminately. If the board wants 
to justify its position to the public, it must realize that 
the message which attempts to Justify may also incite 
the teachers, with vvhom relations must continue. The 
message received by a mediator who is attempting to 
aid the parties in resolving an impasse would be dif- 
ferent from the message conveyed to a factfinder who is 
going to issue a written recommendation. At any specific 
moment in time, the board must determine what it 
wants to say, to whom, when, and under what circum- 
stances. Further, the impact upon all parties must be 
weighed. 



"Why are you communicating?" 

To educate, to mislead, and to propagandize. Each 
of these has a distinct purpose during collective nego- 
tiations, but there is another motive— self-satisfaction— 
which is rarely justified or of value. It frequently is used 
by the board member adamantly opposed to the concept 
of negotiations, who becomes indignant and even ill 
when confronted with the necessity of sitting and 
talking rationally with teacher representatives, and who 
then issues statements satisfying his own feelings of 
frustration and opposition. It is also used bv the teacher 
negotiator who has discovered the equality of the 
bargaining table and cannot restrain his abuse, 
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**How are you communicating?'' 

Communication through the written and verbal 
word Is obvious/ but the communication that occurs 
through attitude and expression is often overlooked. 
When negotiating face to face, when talking In informal 
or chance meetings, or when expressing ourselves 
through press releases or letters to the employees, we 
tend to become careless about revealing our attitudes. 
And yet, a strong case can be made that attitude has 
the greatest Impact in situations we are discussing. 

"When are you communicating?'' 

All the time, intentionally or unintentionally. Com- 
munication is not only the written or oral word, but also 
the failure to be on time for a meeting, the tardy and 
ill-tirned caucus, the facial expression. 

**Whal are you communicating?" 

Possibly the most important of the five, this 
question is essentially unanswerable. Communication is 
dependent upon many factors, most of which the party 
sending the message cannot control, or frequently, 
does not even consider. There are certain normal 
barriers to communication which must constantly be 
overcome, and which affect what is communicated: 

We hear what we expect to hear. 

We have different perceptions. 

We evaluate the source of the communication 
. differently* * ... ^ * * 

We ignore information that conflicts with what we 

already know. 

Words mean different things to different people. 

Words have symbolic meanings. 

Our emotional state conditions what we hear. 

We don't know how the other person perceives the 

situation. 

Consider the following hypothetical situation.- The 
teachers in a district are determined to sit down with 
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the hoarcl to discusH a formal negotiating procedure. 
Their officers inchide several relatively new teachers, 
an elementary teacher with no dependents who has been 
in the system for 20-odd years, and a disgruntled math 
teacher from the high school who feels he should have 
been nelected as department chairman. In the past, 
benevolent paternahsm has prevailed, and the board 
has always had the glowing feeling which comes from 
performing a voluntary service to the community while 
at the same time doing '^everything humanly possible" 
for the teachers. The board members are business and 
professional people, anti-union by inclination, and 
shocked that the teachers are both dissatisfied and 
militantly insistent upon pressing their demands. The 
teachers have issued public statements, which are ir- 
responsible and unprofessional from the viewpoint of 
the board. The press has picked up the possibility of 
trouble and has been running a daily story about the 
situation in the local schools, while the parents have 
begun calling the principal. What are the possibilities 
for communicating with the teachers? 

Obviously, a meeting can be held, attended by all 
the teachers, in order that the administrators or board 
can speak directly with th#m. This, however, is "going 
oser the heads'^ of the leaders of the teachers' organiza- 
tion. This may very well be illegal under the unfair 
practice section of the current public labor law In New 
Jersey, Suppose for the moment, however, that it is 
not illegal. What message is being communicated to 
the leaders of the teacher's organization? What message 
is being communicated to the leaders by this action? 
That they are considered unimportant? That the board 
wants to split the members from the leaders? Since the 
board refuses to meet with the elected representatives, 
will not these leaders immediately attempt to instill a 
more militant and cohesive spirit among the teachers In 
order to maintain their role as leaders? 

If the meeting is held, should the press be ex- 
cluded? What can the press then tell its readers, among 
whom are the teachers, if its source of information is 
second-hand? Will the board's press release be as widely 
reported, and as favorably, as the press release of the 



37 

47 



teacher's organization? 

If the meuting is held, will all the board members 
be present? If they are not, will this imply that the 
meeting isn't really important? Who will speak for the 
board? Will its speaker begin by justifying past actions 
and benevolencies? Will he castigate the teachers for 
their show of ingratitude? If the teachers are determined 
to have collective representation, will such a meeting 
merely create a situation in which the board will even- 
tually be forced to meet with organizational leaders, 
thereby losing considerable psychological advantage. 

Now consider a formal confrontation between the 
board and the teacher organization leaders. The same 
communication problems arise, but now the board s 
message to the teachers will be filtered through the 
organization's leaders. The message to the public will 
be by press release and filtered through the news media. 
In such a meeting, words are important, but actions, 
attitude and general psychological climate are even 
more so. After the teachers have spent several weeks in 
preparation for, and in anticipation of this meeting, 
what is the effect if the board is late? If the board 
president abruptly jumps to his feet at 10:45 p.m. and 
says, "Well, that's all for tonight. Call the superin- 
tendent, and we'll try to set another meeting before 
the budget is passed."— What is he communicating? 

Has the board exhibited a sincere concern for good 
board-staff relations within this new context of col- 
lective representation, or has it really indicated that as 
long as the teachers insist upon collective representation 
there will be a fight to the death? Has the disgruntled 
math teacher been reinforced in his beltefs that the 
board not only makes poor decisions, but also frequently 
works against achievement of quality education? Has 
the elementary teacher, with over 20 years experience 
and no dependents, become so frightened that she 
returns to tell the others, ''They are harsh and vindictive 
— we\l better forget this/' Or is her message, '^They are 
harsh and vindictive— we must band together even 
more strongly, or we are all lost. 

Obviously, "communication'* is an endlessly 
subtle process, further complicated by peculiarities 
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within .school boards, 



Communication Problems Within the Board 

The board of education may be spHt itself, may 
lack time for negotiating, and of course it lacks the 
profit motive which spurs parties to reach an agreement 
so much more effectively than the motive of public 
service. There may be political forces at work within a 
board; members may be up for re-election and need 
support from elements of the community to accomplish 
this. And, of course, a school board has no boss in the 
industrial sense. In industry, when the boss eventually 
says, **This is what we are going to do/* everybody 
falls into line. The tugging and pulling within the 
decision-making apparatus stops. With a board of 
education, however, such a statement Is frequently 
merely the signal for really beginning the tugging and 
pulling. Board members, all equals by law, jealously 
guard that equality and assert themselves on an in- 
dividual basis with predictable regularity. 

Moreover, communication does not occur In a 
vacuum. There is usually someone or some group 
communicating to the same people with whom the 
board is concerned, who is actively working in opposi- 
tion to the board. They might be members of the 
teachers organization, individual teachers— disgruntled 
or not— or that portion of the public which opposes 
individual board members, higher taxes. Integration, 
or what have you. The free press, legitimately in search 
of news concerning the public and the taxpayers, must 
investigate and report upon wliat it fThcls/Schodls are in 
the public domain, and the news about them Is usually 
of greater importance than news about most local 
industrial disputes. All these pressures complicate 
communication. 



Legal Restrictions 

In addition, there may be legal factors which 
affect communication. Any law mandating or permit- 
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ting Gollective negotiations will, as does the New Jersey 
statute, probably create certain restrictions. For 
example. New Jersey law: 

( 1 ) Provides the teachers with the right to organize and 
to bargain collectively; 

(2) Provides for the establishment of a state agency 
to administer the law and carry out its provisions; 

(3) Provides for the means of securing recognition, 
either by election or card-check; 

(4) Determines the proper subject matter for negotia- 
tion; 

(5) Provides a means of resolving an impasse in 
negotiations through a combination of mediation 
and fact-finding; and 

(6) Provides for the signing of a written agreement 
achieved by good faith bargaining. 

How does such a law restrict communication? In 
the first place, the law insists that the teachers have the 
right to organize without interference, intimidation, 
coercion or restraint. In other words, the board would 
be breaking the law if It aided or approved one organiza- 
tion over another, or if it wrote letters which threatened 
the teachers should they join either organization or the 
wrong one. The board which suddenly discovers the 
value of communicating with the teachers at the same 
time that the teachers suddenly discover the value of a 
militant organization, will undoubtedly be suspect. 
Furthermore, because good faith bargaining Is re- 
quired by law, the board which attempts to appeal— on 
bargainable issues— to the teachers over the heads of 
their elected representatives might very easily be found 
not to be bargaining in good faith. 

Finally, regardless of law, there are some obvious 
common sense restrictions a board should place upon 
itself. Once the teachers have selected their represehta- 
tives, it is absurd to enter into a popularity contest with ^ 
them. The board will invariably lose, and relations will" 
be strained. Careless words, phrases, press releases, and 
the like whether they come from the official board 
spokesman or the recalcitrant board member whom 
nobody can quiet, will come back to haunt the pro- 
ceedings, possibly for years to come. Expect this kind 
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of situation and prepare for it. Recognize that collective 
negotiations, and communication during the process, 
can be used to enhance the board cause, to build staff 
morale, and to create better board-staff relationships. 
Use it for this purpose rather than for personal satis» 
faction. 



Summary 

Robert Luse, former Associate Executive Director 
of the New Jersey School Boards Association has written 
an article,^ "Communications During Negotiations/' 
w^hich succinctly provides guidelines to a school board. 
A few excerpts follow: 

(a) Negotiations, like disasters and other crises or 
emergencies, may create a highly charged news 
atmosphere. Therefore, special pre-planning of 
communications is particularly vital, 

(b) Every effort should be made to avoid having 
Individual board members of the negotiating team 
issue ill-considered statements on their own in the 
heat of the debate. 

(c) One person who thoroughly understands the 
Issues should serve as the board^s press representa- 
tive. 

(d) Remember that internal communications can 
play a large role during negotiations; therefore, 
since boar^ communications during negotiations 
will be view^d^by teachers as propaganda, in some 
degree, the dissemination of the board's story 
should start well in advance of negotiations as a 
part of the continuing communication problem. 

(e) Maximum publicity value should be gained 
from the settlement, its worth, and key concessions 
to the teacher's advantage. 



L School BQard Notes, New JeRey State Federation of District 
Boards of Education, April, 1967, 
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Chapter VI 



Negotiability 

Either party has uqual right to assert what is 
negotiable. Urider most state Uiws, an agency exists 
wh^ch, in the event the parties cannot agree about 
negotiability, will reach a determination. If no such 
agency exists, or if it does not have the authority the 
courts will do the job. Usually the matter is resolved by 
the teachers^ organization bringing an unfair practice 
charge against the board on the basis that the board Is 
refusing to negotiate. 

The question of negotiability varies from state to 
state. The Pennsylvania law specifies certain items as 
negotiable and others as items upon which the board 
must meet and discuss with the teachers' organization. 
Most state laws are not so explicit. The New Jersey 
statute, first passed and signed in 1968, is fairly typical. 
It provides that the majority representative of the 
employees and the designated representative of the 
public employer must negotiate In good faith with 
respect to "terms and conditions of employment/ 
What these "terms and conditions" embrace is not 
specified. 

In New Jersey', the law now expressly vests In 
its Public Employment Relations Commission the power 
to decide what are negotiable items. However, such 
decbions are appealable to the courts. ^ ^ ^ 

Prior to the passage of the 1974 Amendments, the 
New Jersey Supreme Court ruled that the consolidation 
of departmental chairmanships and the school calendar 
are non-negotiable but that hours of work and compen- 
sation are/ The Court opinion stated that ' the lines 
between the negotiable and non-negotiable will often 
be shadowy." Further, the opinion emphasized that if 
the issue is educational policy, it can neither be nego- 
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tiated nor arhitrafetl^. These deeisions mav verv well 
not be precedent settinH in the Future, and'boards will 
require expert guidance to avoid being found gulltv of a 
rehisal to bargain allegatioiK 

The generally accepted concepts of negotlabilltv 
are apphed to the issues which follow, as well as man- 
atrial concepts and the need to operate the schools as 
erficiently as possil)le. 



The Witnesseth Clause 

A teachers' organization's proposed agreement 
frequently begins with a long ^' Witnesseth" clause. In 
effect, it discusses what is good education and what the 
board and the teachers believe and are attempting to do^ 
Such a clause shnuld not be included in a negotiated 
instrument. Remember that in negotiating and devising 
language one must anticipate eventual arbitration. Any 
aspect of the contract including a Witnesseth" clause, 
is grist for the arbitrator in his attempt to decide proper 
meaning and Intent of ambiguous contract language. 



The Recognition Clause 

One of the first articles normally proposed is en- 
titled '^Recogriition V The employer has the same right 
as the teachers' organisation to insist upon the proper 
negotiation unit. Thus, if the board desires to exclude 
any supervisory, professional, non-supervisory or non- 
professicmal [Dcrsoruiel from the teachers* negotiating 
untt,-^Tieh lA^rsoiniel shouul be s[)ecifically excluded by 
the listing of titles. There seems little justification for 
including those persons who properly should be in 
management; assistant principals, principals, admin- 
istratUe assistants, supervisofs and coordinators. The 
position of department chairman, always somewhat 
ambiguous, is sometimes included with management 
and other times with the teachers. In addition to the 
managerial group, there seems little reason to include in 
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the teut'hfirs' unit substitutes, personnel who are on a 
per diem basis, or those who "are to be eniployed by 
tlie Board", simply because they are not yet employees. 
Problems arise if summer school personnel are included, 
unless there Is also a phrase reserving the board's right 
to determine whether such a program should operate 
and, if so, what type of staffing to provide for it. At the 
very least, supervisors should be separate from those 
they supervise.' In public employment collective 
bargaining, it may be better to have a plethora of bar- 
gaining units rather than a minimum. 



A Successor Agreement 

Normally, the teachers' organization will demand 
the negotiation of a successor agreement. All that is 
important here is to provide a deadline for the presenta- 
ticm of demands and also to provide a period of time in 
which those demands can be analyzed, clarified and 
costed, with a subsequent date for the beginning of 
negotiations. At the time of publication, the Public 
Employment Relations Commission had adopted a 
timetable for negotiations designed to assist boards and 
unions to reach an agreement on contracts by February 
1 of each year. Boards and unions may find PERC s 
timetable to be a sufficient deadline for the opening 
of negotiations. One should not agree to language that 
allows negotiations to be reopened later if a grant is 
received from a Federal or State agency or if there is an 
unexpected increase in state aid. In fact, one should 
insert a clause which states explicitly that once negotia- 
tions are finished, they are finished until the agreed- 
upon reopening period. 



Teachers' Rights 

This is always a difficult article to negotiate be- 

3. Chapter I2!i, Laws of New Jurst'y, 1974 provides that such 
supervisors cannot be Inchided in a unit uccoptlng non-siipervisory 
personnel. As contracts expire such supf-rvisors may he roqulred to 
form a separate unit. g ^ 
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cause few people really wish to take away the **rights*' 
of a teacher. Flowever, the community and the students 
also have rights which must not be neglected. Many 
teacher "rights" are a matter of law, but proceed 
carefully. If the teachers are citing a law, one should 
ask for a precise cjuotation, not merely a paraphrase— 
and if iricluded, it should specify that it is included only 
for the purposes of information, not arbitration. After 
alK if a group or an individual breaks the lasv, there is 
recourse to the courts; and if there Is recourse to the 
courts, it should not be an arbitrable matter. 

Just Cause 

Teachers' organizations often demand a clause 
that states that ''no teacher shall be disciplined or 
reprimanded, reduced in rank or compensation or 
deprived of any professional advantage or given an 
adverse evaluation of his professional serv^ices without 
just cause,'' It is important to anticipate the problems 
such a clause could create once taken before an arbitra- 
tor. It is rather easy to determine if somebody has been 
disciplined or reprimanded for just cause, but what of 
the other conditions? For example, what are the ''just*' 
reasons for determining a reduction in rank or com- 
pensation? For that matter, what is meant by "rank* ? 
What is included in the concept of a ^'professional 
advantage' ? Is it possible such language could be 
expanded to mean the utilization of equipment, the 
use of a desk, or a parking space that has been taken 
away for some particular reason? The phrase '*an 
adverse evaluation," while somewhat ambiguous, could 
result in professional judgment being subject to arbitra- 
tion. Obviously, if such language is agreed upon, it is 
crucial that the administration, and in some cases the 
board, determine early and clearly the standards 
applicable and apply them consistently. 

Association Rights and Privileges 

Negotiations often begin in this area with a demand 
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tliat a wide variety of informatioii be turned over to the 
teachers' organizatinii^ — information which may not 
even be kept in a statistieal manner, but which would 
have to be culled from many difterent sources. Osten- 
sil)lv am iriformation in the public domain shouhl be 
turned over to the eniplcHee oriianixation: howeNer. 
one should trv to discourage fishing ex[>editions, which 
crist time, effort, and money. 

"Assoeiation rights and privilegts' can also cover 
such items as released time for meetings. The con- 
secjuences of such a demand may be unacceptable since 
the administrator. l()sing an experienced teacher for a 
period n\ time, must find a sul)stitute, and tlie students 
may suffer from the discontinuity of having a variety of 
teachers. 

rhere ma\ be c|iiestions involving the use of school 
l)uildings. Should the teachers have the right to use a 
school building at any time, merely by notifying the 
principal? Clonimon sense tells us '*no . that the admin- 
istration must control the school building. The admin- 
istration, in retaining tliis authoritv is, in effect, re- 
taining it for the board of education. Ultimately, it is 
board policy that sliould determine who can use the 
l)uilding and under %vhat circumstance. 

Teachers invariably demand paid released time for 
some official or officials of the association. This, again, 
meaiis a substitute in the classroom, and it costs the 
hoard additional money as well. Moreover, as the 
demands are made year after year, "released time 
tends to expand. Today it is no longer merely released 
time for the association president; it is also released 
time for representatives in each building, released time 
for committees to work on association matters, released 
time to meet with the principal. And at each step, the 
financial costs increase—as does the utilization of 
substitutes, resulting in less, rather tlian more, class- 
room expertise. 

"Sub Contracting ' 

A recent demand upon the scene is a re(|uest for 
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contraHual lungnage which would prohibit a board of 
. education from eutering into a contract, without the 
express written approval of the teachers* organization, 
which would result in instruction being provided, 
supervised or otherwise influenced by anv person or 
persons, organization, group, or company other than 
properly certificated persons directly employed the 
board. In industrial unionism, the plirase is "nosub- 
cnntracting'\ Again, it is inconceivable that a board 
should consider so limiting itself. From a practical 
managerial point of view, the proviso is moot It would 
be (|uite difficult to impose any such ^subcontracting" 
arrangement upon a group of teachers if they were 
adamarUly opposed to it. However, the right ai the 
board to su[)contraut " should not be prohibited. 

The School Day 

1 he l)oard may be re(|uired to negotiate the length 
of the work day, but it should not be necessary for if to 
agree to specific times for the start and end of that day. 
If the l)oard does agree to insert teaching hours, this 
clause should specify either the total number of hours 
required per day or the total number of hours required 
per week. When determining the beginning and ending 
time, the board must carefully insure that student 
bussing and related activities are ade(|uately and safely 
supervised. This is a crucial responsibility of the board. 
If teacliers are not going to perform those particular 
tasks, the board must hire others to do so. Therefore, 
before contractual language is written which frees the 
teacher from such obligutlons, the board must be 
positive that it has the funds to provide the necessary 
coverage. Similarly, if the board agrees that teacher 
may leave the buildings without permission during any 
portion of the school day, either lunch or unassignecl 
periods, specific provisions must be made to insure that 
school property, children and their activities are not 
left iinsupervised. 

teachers also often demand a restriction upon the 
number of meetings they are refjuired to attend after 
the regidar student school hours and the payment of 
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additiorial ccHnpeiisution for such attendunce. But. if 
the board is going to agree to negotiate such attendatice, 
it must be positive that it isn^t negotiating a blariket 
restriction and should specify exclusions from such 
restrictions. It must not forget the potential desirability 
()f teacher attendance at such functions as PTA meetings 
and progrurTis presented by the students, and other 
related schoobcommuinty affairs. 



Preparation Time 

The usual demand means preparation time for 
everybody: mirses, guidance counselors, specialists, and 
elementary teachers, as well as those teachers in a 
departmentalized situation. This is not necessarily 
objectionable, but the language of such a clause must 
l)e carefully svorded. For example, if a clause merely 
states that all teachers shall receive a minimum of 
thirty minutes preparation time each day, that's pre- 
ciHelv what it means— a// teachers. If the board does not 
mean to include elementary teachers, it must then 
specify those excluded. 



Extra-Curricular Activities 

Invariably the teachers' organizations demand that 
the extra-curricular activities be on a voluntary basis 
and, furthermore, that all who participate be paid. 
Manv of these activities are compensated. However, 
if the extra-curricular activity is considered uii essential 
and iiitegral part of the educational program, the board 
and administration must retain the flexibility to assign 
personnel if none who are qualified volunteer. 

Again, from a managerial point of view, one 
recognizes a volunteer will probably more enthusi- 
astically perform a task than a draftee. But a vital 
program must not depend upon voluntary service. If 
nobodv volunteers, the administration must have a 
right to assign personnel to those programs it or the 
l)oard deems desirable, — 
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Teacher-Student Ratio 

Class size, in and of itself, is probably not a man- 
datory^ subject for negotiation. However, the impact of 
class size may be ^ionsequently, one is apt to find 
oneself negotiating m this area under one guise or 
another. Many factors controlling class size cannot be 
resolved by collective bargaining. If a board should 
decide to negotiate this item and thereby agree to a 
contractual statement regarding class size, such a state- 
ment should be designed so as to give the board neces- 
sary flexibility in the ultimate decision. No agreement 
should restrict the school district from experimenting 
with various teaching techniques that might require 
large or small classes or the use of educational television 
or computer technology. No maximum number of 
pupils per teacher should be specified. Despite a great 
niany studies, no one has yet defined optimum class 
size, 1 he literature and the research are ambiguous. 
Most teachers seem to believe there is little or no proof. 
Therefore, even from an educational point of view, 
flexibility to experiment and to utilize resources avaib 
able to the school district should be built into the 
agreement. 

Hiring of Personnel 

It is only prudent that the board retain the freedom 
to hire those persoris which the state law permits it to 
hire. Moreover, the board should not make a prior 
commitment on the number of spt^cialists or the nuniber 
of snbstitutes it needs. Again, it must have the flexi= 
Ijility to reduce this number if the finuncial conditions 
require or if apf^ropriate substitutes or specialists cannot 
be founcL 

I'eachers ofU'ri demand that the ruimber of 
specialists presently employed not be reduced during 
the term of the agreement. Perhaps this is educationally 
sound, yet awkward situations can occur. Once this 
lariguage is in the contract, it is very difficult to reverse. 
Although legally the contract expires upon a certain 
date, it would become difficult to reduce the t!unil>er of 
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spcH'ialists in a new iiegotiation. 



Non-Teaching Duties 

Such duties are probably iieg()tiu!)le, considered a 
term or coiulitioii of employ nuMit, but the people doing 
the negotiathig. the teuehers' organization, should only 
he permitted to negotiate for the meinbers of its bar- 
gaining unit. In other svords, the teachers ma> agree to 
[Perform sucli cluties or agree not to perform them. But 
they must not be allowed to dictate board hiring policies 
for non-teaching functions. If some non-teaehing duties 
can be eliminated, and the board so desires, it should 
iiot be restricted bv the contract to hire unnecessary 
personneb Tlie bcjard should make every effort to retain 
tlie right of its administrators, principals, and super- 
intendent to assign such dutien and responsibilities to 
the teachers as they determine necessary to the efficient 
o[)eratiori of the schools in order to accomplish the 
goal of the best edueatio!i possible. The board should 
also retain the righ^ to determine whether or ? '^t certain 
classroom activities ^or example collections charity, 
should be barred. 

Teacher Assignment and Transfer 

The basic determination of teaching assignments, 
voluntary transfers, ancb reassigiiments must rest with 
the administration and should neither be delegated nor 
restricted by prior agreement, 

However, certain procedural matters ma> he more 
negotiable; for example, the furfiishing of lists of open 
assigrmients or related schedules, The board should 
discuss such possibilities witli the superintendent to 
determine administrative feasibility before reaching 
agreement. In gencrab the board should distinguish 
rather precisc^ly between basic decision-making and 
[procedure. It is c|uite easy to negotiate mechanical 
procedure, but tlie board nuist be careful that in 
meeting a procedural reciuirernent it does not lose the 
right to make final determinations in these areas. 
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Promotion 

NornialU. a promotion clemancl is all-encom- 
pussirig. It first defines what constitutes a promotiq!!; it 
then attempts to establish the specific criteria vv4iich 
should be C()nsidered for promotion; and finally, it 
spells nut the mechanical procedures, the niethod of 
processing applications, posting jobs, notifying person- 
nel of appniritmenl or rjtMj-ap[H)intmerit. The lK)ard 
should insist that the definition >^pecifies that extra 
work and/or extra pay assignments do not constitute 
promotions. Other than this, the cjuestion of increased 
salary or the salary differential is not particularly vital 
to the definition itself. 1'he mechanical procedures 
shoidd be simplified as much as possible. For example, 
there should be no requirement that the superintendent 
acknowledge in writing the receipt of a request for a 
promotion. 

It is merely enough that some acknowledgement 
be made, such as filling in a form. There is no need for 
a mechanical reijuirement that a contirmous file be kept 
or that this Hie be checked and rechecked every time a 
promotional opportunity arises. If a vacancy occurs, 
a new application should be made, regardless of the 
[lumber of times any particular person has applied in 
the past. 

It is the function of the superintendent and the 
board to determine the (jualifications required for any 
promotion. This sh(udd be stated with une(]uivocable 
clarity. If (lualifications are listed, they should be 
designated as the mininml ciualifications only. The 
administration must retain the right to change, modify, 
or add to the c|ualificatioris that are necessarv for any 
position, and it must be free to exercise this right as 
necessary. It should not be reciuired to fiotify the 
teachers organizations in advance of changes in the 
qualifications Ujt various positions in the district. 

The promotion clause should not be written In 
such a manner that only presently employed persoruiel 
are eligible for pn)motion, A promotion should be 
corisidered a vacancy, a vacancy which can be filled 
internally or externally by a new^ hire. In many cases, 
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the infusion of new blood into a school system is de- 
sirable aiid neressury and, in itself, must be retained as 
a legitimate promotion criteriotu 

Part-time Programs 

These are areas such as evening school, SL...imer 
school, home'teachiiig and special federal programs, 
inasmuch as it is often necessary to fill positions in these 
areas l)v hiritig outside personneK it is far better if such 
programs can be excluded from the contract. If they are 
included as a negotiable item, the most that the board 
should do is to provide a mechanism whereby persons 
who are interested in these positions can make applica- 
tion for them. There should be no guarantee or implica- 
tion that fulUtime staff has an automatic right to 
these jobs. 

Teacher Evaluation 

Teacher evaluation recjuires a great deal of discus- 
sion becatise it involves a conflict between good man- 
agenieiit practice and an udversary relationship as it 
effects contract negotiations. It may well be a good 
mufiagement practice to have teacher input into the 
determination of the criteria for teacher evaluation. If 
the employees have the opportunity to help shape an 
evaluation form, they may find it more acceptable than 
if the form were merely dictated to them. But manage- 
rial practice pales if the teachers are al)le to say, '^We 
luive the right to negotiate teacher evaluation criteria 
and if we camuit agree, we have the right to fnkc the 
issue to an arbitrator who will tell us how persoimel 
should be cvaluatecL ' Basically, the I)oard as mariage- 
incnt inust affirfn its rcs[>nnsibilit> to establish the I)asis 
for teacher evaluations, rhe format of the evaluation 
form, tlie frctjucficv of evaluations, the ideritity oi the 
evaluatiirs, aiul tlie professional judgment involved— 
these arc areas which should not be turned over to an 
arhitratt>r. IroiiicalU, it is ciuitc possible that input from 
tlie teaclu'rs^ orga!ii>^ation wc)nld be very helpful in 
e\aluati(Hi procedines. Bnl. inifortunutely. the adver- 



sary relatioiiship nf negotiations may force the hoard to 
iiisi*^t iipon a rathrr inflexihle position. 

Methods of evaluution have changed o%er the 
years, aiid at different points in time there have I>een 
different methods used, different criteria, difftrent 
researc^h findini;s. If the evalnation system is spelled out 
in the contract, it heconies hard to chaiige. Obvlouslv, 
if, as a teacher, one has been evahiated for ten or 
fifteen years satisfactorily the teaclier will he niost 
hesitant to accept a change in that evahiation procedure 
which might result iri a lower evuhiatioih C^onseciueiitlv. 
the [)oard itself must retain the freedom and the 
flexibility to change the evaluatiorj method if it is not 
performing its funetion. 

Ihe teachers' organixation may demand that the 
supervisory personnel who do the evaluating must sit 
down to discuss their evaluation with the teacher in- 
vcilved. rhis is another matter that makes a manage- 
ment negotiator almost feel that he is arguing against 
motherhood. Since good supervisory practice maridutes 
a discussion between the teacher and his immediate 
supervisor eoucerning these reports, it is difficult to 
insist that one will not agree in advance that such 
discussion^ must take place. However, in the event the 
procedure agreed upon was not followed, the evaluation 
and any subsec|uent action might be vacated by the 
(iommissiorier or an arbitrator. This problem must be 
kept in mind when any procedure is negotiated into 
the contract. 



Fair Dismissal Procedure 

As a demand, fair dismissal procedure applies 
primarily to the non-teriured teacher. Obviously, the 
impact of such a demand will vary from state to state 
and in accordance with the increasingly frequent 
judicial decisions made in reference to the right of a 
non-teruired teacher to due process and a fair hearing. 
In the Stnte of New^ Jersey, for example, the courts have 
been rullv ; adamant in insisting that the non-temircd 
teacher who is not rehired does nnt have the right to a 
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hearing. \ \u- receiit Donaldson coiirt decision does 
giiaraiitee lUiri-teiMired personnel a htatenient of rea- 
sons. A recent Ciommissicnier s deeisloi! also indicates 
that tlie teatlier should he provided an inforrnal ap- 
pearance hefore the hoarcL In other states, rnlrngs liave 
been clitfereiit. ( lonsefjuenth , the reuctinn to a tair 
procedure deniand will he colcired h% tlie law prc\ailing 
at the tinie. I t woultl a[)|)ear tliat wliere the courts liave 
determiried that a non-tenured teacher does have a right 
to due process, the grievaiice procedure, up to and 
includitig the board of education, might vers well 
constitute due process. 

However, if the no n- tenured rcacher is permitted 
tc) grieve and arbitrate the tpiestion f)f bis rehiring, the 
arhitrator mav accjuire the power to determine tenure. 
l1iis is a critical responsibility, Ofic which, in many 
states, the board cannot delegate. Consequently, if 
language is goiiig to be written Jn reference to a fair 
dismissal policy, then it is very important that the role 
of the arbitrator be careftdly deliiieated. 

Cornplaint Procedure 

Probably because complaints against teachers have 
had serious repercussions in the past few years, the 
teachers' organimtion often demands an article which 
it terms a 'complaint procedure. For example: 

\\ny complaints regarding a teacher made to any 
member of the admtnistration by any parent, 
student or other person which does or may in- 
Jltience the evaluation of a teacher shall he pro- 
cessed according to procedure outlined below. 
Obviously, almost every complaint falls somcwiiere 
within this definition. In many cases, complaints are 
minor in nature and are disregarded. At the same time, 
a series of disregarded complaints can have a cumulative 
effect and eventually become serious. CiOnsecjuently, it 
is very difficult to know which complaint does or may 
influence evaluation. Nf)rmalU% the article attempts to 
establish some sort of a procedure for dealing with 
specific complaints, including the riglit to confront the 
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party niukinii the complaint. At this poirit, the board 
must atiticipate who is apt to make such a complaint. 
What about stuclcrits'r^ Should tlicre be an open adver^ 
sary confrontation betwecii the teachers' organization 
and a student or parent^ There should be no cjuestion 
that the teacher should ha\ e the Full right to grieve anv 
action taken by the administration as a result of a 
ccmiplaint. This is an entirely differerit matter. At the 
same time, the contraet negotiators must be careful that 
they are not establishing two or three types of grievance 
procedures. As difficult as it is, language can be devised 
for a complaint pn^cedure which is fully protective of 
the rights of the teacher and at same time fully protec- 
tive of the need for efficient operation of the school 
svstem. 



leacher-Admiriistration Liaison Committee 

I his article establishes coiuicils in every building 
and also a council that meets with the superintendent^ 
There is nothing wrong with such councils if the sub- 
ject matter they discuss is restricted. The grievance 
procedure— not ad hoc councils— is the mechanism by 
which the admiriistration of the contract is policed. 
Council meetings should iiot be used to determine the 
settlement of a grievarice. In a building council, the 
(|uestion of building practices and policies is certainly a 
fair subject for discussion. However, particularly in a 
larger school district, the administration must be aware 
of the need tor a unifiech consistent approach to a 
variety of matters covered by the contract. Therefore, 
the building principal must be cautious that he does not 
weaken a position or a right of the other building 
administrators in these meetings. 

In a council meeting with the superintendent, 
district problems and practices are proper topics. But, 
once again, the aclministratloti of the contract agree- 
ment should !U)t be discussed, otherwise the council 
merely beconies a contitnious collective bargairiing 
session. 

65 



55 



Instructional Council 

The negotiators must insure that the instructional 
council can neither become a ''second administratjon 
nor bv-pass the admiriistrator's relationship to the 
l)oard Of education. The iiistructionul council should 
research, study and make rcconimetidations. It should 
!)e advisory in nature. 

The instructiorial couficil can be a great aid to a 
school system. However, it should have no right to 
appeal to an arbitrator if the board rejects its recom- 
mendations. 



Leaves 

IVucluTs mav make a whole series of propusals 
concerning a variety of leaves of absences: sick leaves, 
temporary leaves, extended leaves, and sabbatical 
leaves to ruuue but a few. Negotiating the tjuestion of 
granting leave poses four (iuestions; the cost of the 
particnlar leave; whether or not approval is necessary 
for the particular leave rctpiested and upon what l)asis 
approval should be given; in what position in the school 
district, and on svhat point iti the salary guide will a 
returning teaclier be placed; and what scheduling 
difficulties will the particular leave preserit to the 
udmiiUstratiofK Other than sick leave, all requests for 
leave should be made by applicatioti to the super- 
intendent and subject to his approval unless the board 
specifically provides otherwise, (airrently, most ex- 
tended leaves are without pay: but in the future, 
teachers may start tn dematid S()me perceiitage of 
salary for even these leaves. 

It is debatable whether a teacher should be re- 
(joired to r(*turn to the district periodically if he has 
been gratited a paid or partially paid extended leave, 
(hiidelines lu^re are Uiu«iue to each district aticl the 
cust(>ms of the professioti aiid imist be i»eg(»tiated in 
that light. Hut the board does have the rc^sponsihility 
to protect the school district from unnessars- cost and 
to protect the administration from being hamstrnrig iii 
schethding and assigning teachers. 
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Professional Development and Educational Improve- 
ment 

In this sectioM of the proposed agreement, the 
teachers organization normally lists manv different 
items for which it feels the board should pay as an aid 
to the professional development of teachers. However, 
it also freciuunlly proposes that a committee of teachers 
be established to act upon requests from other teac! rs 
for authorization to attend courses, workshops, semiuars 
aiid so forth- Hut, obviously, if the board is putting up 
the motley, the superintendent — ^not the teachers- 
must appro\ c* each applieation. Money for teacher 
education can be a very valid expenditure if ihe board 
and the scho()l system recei\ e a direct benefit. 



Maintenance of Classroom Control and Discipline 

T\w teachers' e^rguni/^ation argues that each in- 
structor have final authority to decide which students 
may iiml which students may not attend cluss^ Such a 
demand iM patently tiiirealistic. Many states restrict the 
rigl i of any school system employee to make such a 
decision and provide strotig legal support and protection 
tor the students invohed. The board must retain ulti- 
mate responsibility for the maintenance and control of 
discipline in the classroom. This is not a resporisibility 
that can be delegated to committees and should not be 
negotiatc*d. Committees can provide advice and pro- 
pose procedures, but the board or superintetident must 
make the final decision on sus[)erision nr expidsion 
w ithitt the parameters of state law . 



Personal and Academic Freedom 

I'lic tciu^hers or^ani/Llti^^i iiiMiriubly insists that 
ihc^ pcM'sonal life of the tiuicher is not an appropriate 
concern of ili<* board c»xcept as it may direc^tls- prevent 
the* tcuicber trorn pc^rh)rrning properly Ins assigtied 
futictioiis during llu* workday, rlie proble/ti witli this 
coijcept is that both cornnnmities and court decisions 
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differ ahout th<* rdevaiice of vari<uis fut cts of a teacher s 
personal lift* to tfie iHlncatioiial process. While the hoard 
nhviously does not want to deprive a teacher of any of 
his indiUdiial lei^al rights, a ' personal freedom'^ clause 
in a contract is inappropriate. If pos^ihle, the board 
should reject the article in its totality, indicating simply 
that M will h)!low the existing law to protect individual 
rights and the pursuit of academic freedom. Actually, 
the hoard will prohahly have a stnuig interest in the 
personal life of a teaclier as it might hear upon his 
stiitahilitv for teaching in that district; alcoholism, drug 
use or Ijlatant innnorality might he legitimate areas for 
hcmrd concern 



Instructional Materials 

1'he teachers' organi/atioii treiinently demands 
that the teachers, and only the teachers, select l)ooks and 
other instructional matt^rials and supplies. Hut agahi. 
state law often manchites the hoard o\ education make 
such tit*cisioiis= (;ood nuinagement practice indicates 
tliat teachers slunikl he influentialK itivolsed iii text- 
hook selection. However, contract language should 
clearlv rescrx e the final dccisicni h)r the hoard of educa- 
tion, even if no state law pertains. 



Board Demands 
Actually, the hoard need make %'ery few demands. 
Most fiegotiators hclievc that, at the least, a hoard 
shoidd demafid and st^cure a 4)oard rights'' clause, one 
that cleadv pr«)tects its rights. However, there is no 
reason N%hv the hoard should not he ahle to demand and 
secure a cjause harring illegal strike activitic^s or similar 
jof) actions duririg the contract year In addition, the 
parties should he ahle to agree upon a clause in which 
they pledge to follow the grievance procedure oudined 
in the agr<*ement, arid only that procedure, until it is 
exhausted, Ikwond these three clauses, the hoard need 
ofdv demafid language which rectifies previous errors 
or permits u change made necessary hy new^ conditions. 



Any diHCMission of negotiability reminds us that 
collective bargaining is an adversary process. However, 
the ideal relationship between the parties is best ex- 
pressed by quoting from a recent court opinion: 

It would .seem evident that, when dealing infields 
with which the teachers are significantly concerned 
thongh outHide the fields of mandatory negoiiaiion, 
the end of peaceful labor relations will generally 
be furthered by some measure of timely voluntary 
discussion between tfie school adminisiration and 
the representatiDes of its teachers euen though the 
ultimate decisions arc to be made by the Board in 
the exercise aj its exclmice educational preroga- 
tlccs.^ 



\ l)uiirlU*ri Hciurcl cil Kchit al nhi unci ( JomtnKsioruT ol Ktlnt a- 
tifHi iif Nrw jvrs{*\ \, DuiwWvn KducuUtn! Asstjciutinn iirul Ptiblic 
Kin[)liH nuMif Halations (^(jnuiiissioiL Siipn^rne (Jcjurt nf \<»sv 
Jersey I Ncr .\-5^S(*pt<'nilnT IVrin 1U7'3) 
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Chapter VII 



Grievance Procedure 

The grluvunce procedure is the most vital element 
in any contract. Its purpose is to provide a mechanism 
hv which the employee organization may police the 
contract and is based upon the concept that the contract 
belongs to the employee organiz.ation which also has 
the responHibility to see that the contract is followed. 

The grievunce procedure is both used and abused. 
It can be used to lest the corrtract to determine pre- 
ciselv tlie meaning of a certain phrase, or it can be used 
to harrass either an individual supervisor or the employ- 
er himself , It is not uncommon to find it used because 
of internal political problems In the employee organiza- 
tion or as a softening process prior to negotiations. 
Regardless, the grievance procedure Is an assertion of 
equalitv, a reemphasis of the fact that collective bar- 
gaining does take place between two equal parties and 
that the employee organization functions as contract 
policeman. 

There are six vital elements in a grievance pro- 
cedure: 

a) the definition of a grievance; 

b) the statute of limitations; 

c) the time limits at each step; 

d) the appeal procedure; 

e) the limitations upon the right of appeal ; 

f ) the linutatiotis upon the arbitrator 



The Definition of a Grievance 

There are any number of abstract griesances. But 
in actual practice, a grievance is only that which Is 
precisely defiiicd as a grievance withiii each contract. 
Such a definition can l)e as alUinclusive or exclusive as 
the two parties want. If state law defines grievunce 
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then ihv matter Is settled. From the employer'n point 
of view, the better tlefifiition is a statement that a 
grievance is a claim by an emph)yee that he hgs suf- 
fered harm or injury by the interpretation, application or 
violation of the terms of the agreement. This definition 
limits the grievance strictly to the terms of the agree- 
ment, At-the other extreme, is a clause which, in effect, 
defines a grievance as something which, by its removal, 
makes s()mebody feel better. 

Statute of Limitations 

The statute of limitations is the section of the 
procedure which gives the employee who believes he 
has a grievance a limited time period in which to begin 
processing it. If there is no time period specified, the 
limitation can only be interpreted as a reasonable period 
of time, whatever that might be. An arbitrator's deter- 
mination of "reasonable" would undoubtedly rest upon 
many factors. The most common statute of limitations 
reads as follows: **A grievance to be considered under 
this procedure must be initiated in writing within 
fifteen calendar days from the time when the grievant 
knew, or should have known, of its occurrence/' It is 
also quite common to find a grievance procedure that 
excludes the phrase * or should have known of its 
occurrence'V In that case, the grievance must be 
initiated within the stated number of days from the 
time it actually occurred. Note also, the reference to 
calendar days. It is not important whether the specifica- 
tion is calendar days or workdays, but it is very impor- 
tant that the type of day be defined. 

It is worth noting that arbitrators are loath to 
settle a grievance on a technicality. Consequently, if 
exceeding the time limit is intended to waive the 
grievance, it is best if the contract so states. 

Time Limit at Each Step 

These are time limits upon the grievant in pro- 
cessing his grievance to the next step, as well as time 
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limits upon llit* person receiving the grievance in 
providing his response. Kor example, the agreement 
might state that the employee grievant, no later than 
five school days after receipt of the decision of his 
principal, may appeal the decision to the superintendent 
of schools and that tlie superintendent shall attempt to 
resolve the matter as (juickly as possible, but within a 
period not to exceed ten school days from the receipt of 
the appeah While it is important that the grievance 
move through the procedure as rapidly as possible, 
those people involved in each step who must search out 
infortnation, determine the issues and reacli a decision 
must have time to perform their functiorh 'rheref()re, 
the time limits usually must be lerigthened progressively 
at each step. 

Appeal Procedure 

An appeal procedure is eommon in iiulustry and 
is beconiing more comriion in the public emplovment 
fiekL 

Thv following procedure can be used to secure the 
s(*rviues of an arbitrator, 'rypical contract language 
might read: 

b Kither part) ma\ recjuest the selected agency 
( usually a state agencs' or the American Arbitra- 
tion Assoeialion) to submit a roster c)f persons 
(jualified to function as an arbitrator iii the 
dispute in (juestioiL 

2. Within five calendar days, if the parties are 
unable to determirie a mutually satishictors' 
arl)itrator from the submitted list, either may 
rec|uest the selected agency to submit a secorul 
roster of names. 

Within ten calendar days of receipt of the 
second rec|uest for arbitrators, if the parties are 
still unable to determine a mutually satistactory 
arl)itrLitor, either party, may retjuest the selected 
agenc> to desigtiate an arbitrator. 
Item 3 is ijuite important. As long as the two parties 
are attempting mutuallv to select an arbitrator, there is 
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always the p(issihility that one or the other, as a tactical 
move, will refuse to corTie to an agroomerit. 11ie process 
of arbitratioti does resohe disputes. It resolves thern 
without the flare-up of strikes and wildcat eonfrorita- 
tions. Corisetiuently, if the process is to function, a 
niecluuiism must he providecl to insure that the pro- 
eedure will not he stopped merely because the parties 
faih intentionally or otherwise, to come to an agreement 
U[)()n the arbitrator. 

Pcjtentiul arbitrators can be approached directly 
by tlie parties or they can be selected by utilizing the 
services of an appropriate agency. Assume that there is 
ari ap|)eal procedure funetioning. I'here are several 
agencies from which the arbitrator can be selected, 
aniotig them, the Federal Mediation and Conciliation 
Service, rhis agetiey of the l^ecleral government has 
|)r()vided both niediaticm sers ices and arbitratioti 
servicers iti sehf)ol bciard affairs In those states in which 
there is no slate agency. A second soiu^ce could be 
whatevtM- agency, if any, is established by the state for 
[lublic emphiymenl. hi some eases, this is the state labor 
hoard; in others, such as New Jerse\, It is a totallv 
separate^ agenc>\ The third sciurce is the nation-wide, 
iHunproUt American Arbitration Association. It has 
fjLinels (if arbilrutors whf) are experienced in all aspects 
ol public employment, school board affairs, unci in- 
dustrial c^mplos rnent. 

IJniilalions ol the Right of Appeal 

Man> (hllereut limitations can be [jiacecl upon the 
right tjt appeal, and the>" cati be Inserted i!i almost anv 
section ot the grie\ance procedure. For example, there 
CLUi be a lirnit iiptin the subject matter which may go to 
arbitratioti. Such a limltalion might be stated witliin 
the grie\ ance procedure itself or witliiti the bodv of the 
contract. The following limitations are anu)ng the most 
common : 

a) the failure to renevs' the contract of a proba- 
tioiiary ( non-tenured ) teachen 

b) the failure to renew the ' extra contruct" of any 



erriployer in jobs such as department chairman, 
coach, chih advisor, etc.; 
e) subject matter over which the board has no 

authority or may not delegate; 
d) subject matter for which another forum is 

specifically provided by law. 
The right of appeal should be limited to the terms 
and conditions of the agreement, if for no other reason 
than the fact that the arbitrator is created by the con- 
tract. As a creature of the contract, he should con- 
template only the terms that are actually written into 
the CviiUract for his interpretation. 



Limitutions Upon the Arbitrator 

It is (juite important that the arbitrator be limited 
bv contract language. He should have neither the 
power to establish a new contract nor to go beyond the 
framework of the agreemetit. Consequently, the most 
common limitation reads as follows: "The arbitrator 
shall limit himself to the issues submitted to him 
and shall consider nothing else. He can add nothing to 
nor subtract anything from the agreement between the 
parties or any poh'cy of the board of education/' 



Arbitration— Pro and Con 

Two basic tjuestionH remain; Should there be 
arbitration of grievances at all? And. if so, should it be 
advisory or binding^ Some people argue against arbitra- 
tion, citing the public character of the educational 
process. Final appeals, they reason, should rest with the 
public representatives or the commissioner of education. 

Others argue for arbitration, saying that there is 
little difference between the educational *Mndustry'' and 
any other and that a knowledgeable, impartial, judicial 
inve iigation and judgment are crucial to settling 
disputes. If one could amass the statistics necessary to 
make a study, the results would probably show that no 
more **bad'' decisions are made by arbitrators than 
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dTv mucit* l)y the courts or the varioiis cornmissioners 
of educatiori. 

Usually it is not necessary to specify within the 
grievance procednre that the employee who brings a 
grievance must continue to follow the orders of his 
supervisors. T\w majority of arbitrators would agree. 

To Analyze Your Grievance Procedure 

Write nut the eNisting definition of grievance and 
analyze exactly what it says. Normally, when a contract 
is ititerpreted by an arbitrator, he relfes on clear, 
unambiguous language. He does not read a particular 
clause and say, **Gosh, you made a mistake; I m going 
to correct this for you/' Nor does he say, "It was unfair 
of the other party to force you to sign this; therefore 
I II relieve you of it," Vou negotiated it, you agreed 
upoii it. you signed it: therefore, you're stuck with it. 

Again: A precise defiiiitiou acts to restrict grievance 
I)rocessitig and to prevent it from becoming negotiation. 
No grievance procedure slionid be written so that a 
teacher can grieve on behalf of the students. He should 
be able to grieve only oti behalf of himseir He should 
\)v permitted to grieve oid% because he has suffered an 
injury or harm or inconvenience. In anaK^^ing the 
dc^tinition, consider whether it is necesNary or wise at a 
future negotiation to attempt t() cliange it. 

Analyre each step of the local grievance procedure. 
Is there really a statute of iimitatiotis? An amazing 
ruimber of contracts omit this crucial clause or make it 
so letigtliy that it becomes rneanirigless. 

rhe board should also analyze the contract to iso- 
late those articles from w hich the majority of grievances 
will prol)ably stem. In general, there are five types of 
administrative action (;r inaction which may generate 
grievances: 

1. Clapricious, discriminatory, unreasonable ac- 
tion; 

2. C^hanged %vf)rking conditions; 

3. Improper assigrnnent of duties; 

4. F^ailure to follow agreed upon procedures; 



Kailiirc* to pstahlish/follovv criteria 



Capricious, Discriminatprvs Unreasonable Action 

Two exanipleH: 

L A superintenderit refuses to approve a personal, 
leas'e day or refuses to approve a particular 
educational course, the expense of vwhicli a 
teacher wants to be reinbursed. 

2, A principal who assigns a teacher to substitute 
for another during his free or preparation 
period. 

In both cases, the administrator must be ready to 
prove that he has not acted capriciously but has merely 
made a judgment based on careful consideration of the 
facts anil current policy. 



Changed Working Conditions 

Such a grievance may arise if there is a clause 
exemptirig teachers from performirsg a certain duty— or 
a clause that prohibits changing the working conditions 
for the life of the agreement. For example, a music 
teacher had l)eeri teaching five days a week in one 
school. A new school opened, and some students were 
trarisferred. Hence, the teacher had to be in the 
second school one day a week and in the first school 
four days a week. The teachers^ organisation brought a 
grievance action citing a contract clause guaranteeing 
tiiut none of the terms or conditions negotiated could 
l)e changed. The arbitratt)r determined that such a 
change did not alter the teacher's conditioiis of em- 
ployment. 

Improper Assignment of Duties 

Again this relates to contract language. What 
flexibility does the contract provide the principal or 
superintendent to assign duties? Is there a clause which 
specifies that an individual can be assigned only to an 




area in wliicli \\o is certified or competent? Can the 
siiperintencleiit exercise Judgment in assigning a 
teacher? 

Regarding such assignments as supervising buses, 
eafeterius and study halls ' Is there a clause which 
specifically prevents a principal From assigning teachers 
to such duties? Read the contract and isolate every 
clause that relates to the assignment of a duty. 

Failure to Follow the Agreed-Upon Procedures 

hi a recent arbitration case, the contract clause 
specified both that by a certain date all non-tenured 
teachers would be iiotified whether they were to be 
reemployed or not and that each teacher would be 
evaluated twice during a school year, l or some reason, 
the school l)oard failed to notify them by the specified 
date and the administration failed to make the recjuired 
mimbcr of evaluations. At a later date, within the same 
school year, six teachers were* notified that thev were 
riot to be reemployed, Thvy processed the matter to 
arbitration, solely on the cpiestion of failure to follow 
procedures, rhe arbitrator agreed with the teachers. 
Iloweser. he took the position that he could not reciulre 
the board to grant tenure to any of these teachers, 
rlieretorc, those teachers who would have received 
tenure did not need to be rehired; however, the bc)ard 
was recinired tc) pay them the difference between the 
salary they would have earned if they had been rehired 
and any amount of money they earned during the 
lolhuving sear. TlH)se teachers who would not have 
accjuired tenure by being rehired had to be retained 
another year. 

Failure to Follow and/or Establish Criteria 

If there is a portion of the cnntract which states 
that a certain matter will occur, subject to the approval 
of the ^uperiiitencleiit, the superintetident would be 
wise to establish general standards guiding his action. If 
the standards are listed in the agreement, such as a 
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clause whlc-h states that applicants for promotion will 
be consiclerecl according to their years of service in the 
school district, eertificutioii and evaluation records, the 
decision-makers must be ready to show that they did 
follow the criteria, that they did give consideration in 
each area to each individual who did apply, and that 
they did this consistently. 
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Chapter VIII 



The Impasse in Public Employment 
Bargaining: Mediation^ 

It 8 almost a cliche to say that avoiding an impasse 
should he the chief objective of negotiators. But im- 
passes do occur, even when good faith prevails. Ex- 
perienced negotiators, an they first begin modifying 
their proposals and counter-proposals, are often able to 
judge the likelihood of an ultimate Impasse by gauging 
the attitudes expressed at the table and the intensity 
with svhich particular positions are taken. 

What does one look for as the opening moves are 
htMug inade? What has the union pn)rnlHccI its mem- 
bers-^ C'ertain proniises or expectations catuiot be kept 
secret. Is the union cornrniltecl to ask for the nu)on^ Has 
it publicly declared its intent to call a strike if it doesn't 
get most of what is Included in its set of "must" de- 
inarids^ What is the utiioirs negotiating histor\ :* Rut 
dori't be swayed In ihe negotiating hislors' of the 
uutional union. In tc^rins of a strike cuIL the local uiiion 
is mucli more important. Wfiat aljout the public cun^ 
ployer s own posture*^ Wluit is the pattern of settlenient 
witli other unions with which it has negotiated^^ W ill it 
capitulate under the threat of a walk-out? 

iMiese are the kind^^ of (|uestions to which both 
<*mployer and employee must address tliemseU es before 
gettiiig down to the chore of settlement. If their 



\. \-A\ [\ (l. fuis ruut'ndy acitiptecl a lirnt*tal)lc for lU'gotiatijiiis 
svlnt'lh in rfft*tl, cnuitcs an impasst* after 30 clays of hargaitiiiig. 
Accnnlin^ to i\ivsr rules, uliitli t'aii \)V vhau^vil at anv llinu. laiid 
it the lifTi£?lal)lr is acllu'rrd to In iM'i.R.Cj a rnt'dlator will hv 
assigruul l)> tlip (.'(Himiissjou whrthrt f)r tint vUher partij rvqitrsts 
otw 30 days after the start of har^ainin^. Under the rules, 30 days 
after the assiginnent of a mediator, a fatlfinder will he assigned, 
M herufore, it may ht^ diffieiilt in the futnre for Boards to affect the 
iiniinu of mediation und fuctfiiulins. 
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estiftuilcs arc* correct, if tliey arc coiiviiiced that their 
adversaries genuinely vvant to settle a enntract on a fair 
basis, the chances of a lal)or impasse are measurably 
reduced. 

If cither the past history of the parties or their 
diagnosis of the problenis facing them suggest that 
the negotiations will end in mediation, most negotiators 
tend to hold I)ack on tlieir proposals and counter-pro- 
posals. They believe it svise to leave some issut . U)r a 
mediator to resolve. If the opposition is determine^ not 
to settle prior to rnediation, they may believe they 
benefit by having the mediator nudge and shove them 
into accepting proposals which they would have 
accepted anyhow. 

Function of the Mediator 

A primary function of the mediator is to provide 
suggestions and advice. Note that word ''advice . The 
advice of the professional mediator is valuable, but it 
need nf)t be accepted. Attempt to read between the 
lines. Kxperienced mediators have been through the 
milL 1 heir advice may seem unpalatable. It may remain 
unpalatabie. Vet the mediator's advice, partisan or 
prejudiced as it may appear to \m at first, may contain 
a hidden clue to resolutio!! of an otherwise seemingly 
insolul)le dispute, Dorrt be overly concerned if a 
mediator has a trade union background or a manage- 
ment background, fhe experience which mediators 
have acciuired in negotiations for either side is the fund 
upon wliieh they draw to develop creative approaches 
to settlement, Thvy are going to make a determined 
effort to find a common ground for settlement. If they 
can t provide common ground, they can give pro- 
fessional advice and make suggestions as to how the 
dispute can be settled. The charge placed upc)n media- 
tors by the agency employing them is to resolve the 
dispute, hopefully short of strike. 

The mediator s usual first pioy is to have a free 
flowing diseussion in a joint session with both bargain- 
ing teams. If they want to be angry and pound the table, 
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he lets them do it, iiNually remaining quite impassive 
He then might sefmrute the parties, meeting privately 
with one team and later, the other. "What is really 
bugging you?" he asks. "What have they been advo- 
eating for trading purposes and what are the real 
'musts'? Are they willing to eompromise on any of their 
supposed musts'? Are they aware of the chances thev 
are taking in letting a dubiously defendable Issue go 
to fact-finding^ ' 

The mediator knows that fact-finding is a dirty 
word to some management negotiators and many 
union negotiators. Since his task is to promote a settle- 
ment, he might find it useful to say a few unkind or 
frightening words about fact-finders. Actually in 
another Impasse situation, he might very well be the 
fact-finder assigned after a mediation effort proved 
unsuccessfuL It matters little. He ordinarily tries to 
ccHivince both negotiating teams that they should 
choose the known over the unknown, and the big 
unknown in the mediation process is the nature of the 
potential fact-finder What values will he have? What 
criteria will he use in evaluating the facts presented to 
him? What recommendation will he make? 
' An experienced mediator may seek a private off- 
the-record meeting with one of the members of a 
negotiating team. This freciucntly occurs if there seems 
to be a division among the members or if he knows or 
trusts one more than the others. He will decide who 
carries the most weight, then "accidentally" run into 
that person at the drinking fountain or while getting a 
cup of coffee or in the rest room. Such private sessions 
can be successful only if the mediator and conferees 
have confidence in each other's integrity. What they say 
in confidence must be kept in confidence. Given eoa- 
fidence, private talks do work— in labor negotiations, 
just as they did at the peace talks in Paris, or more 
recently, the Middle East, In Paris, weekly meetings 
were window dressing: the real settlements were 
achieved in the secrc^t sessions. 

Never put a mediator in the position of seeming to 
violate confidential disclosures. Keep in mind that 
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he must alvvayH walk a tightrope between the parties. 
He can't reveal to the other side what has been told to 
him in confidence, but, at the same time, you may want 
him to intimate to the other side those areas in which 
you are wlUlng to concede or compromise. Tell him. 
But don't irrevccably commit your team to a proposition 
in a confidential discussion with a mediator. If you do, 
don't blame him for leaking it and urging its acceptance 
by your adversaries. 

After exploring Issues in private conferences, the 
mediator frecjuently urges a resumption of direct 
negotiations. He may prod orie team or the other to 
state publicly what they have been saying to him 
privately. It is quite alright to make this disclosure, and 
It is (julte alright to make it contjngerit upon the op- 
posing team's accepting some point or removing some* 
thing fmm the bargaining table. The skillful mediator 
won t h. gin with your end position but will explore 
every avi lue In open session that might catalyze a 
resolution If a mediator's advice has been rejected. In 
part or in U)to, he may still feel impelled to present 
specific recommendations to the parties. These may 
stem from his own concept of what It will take to break 
a deadlock or from his experienced irituition as to that 
which will be acceptable to both parties. 

The Mediator is Not an Arbitrator 

Remember that the mediator is not an arbitrator 
with the authority to Impose a settlement upon the 
parties. He recommends but carmot mandate. In some 
states, the mediator's recommendations, If rejected, 
cannot even be alluded to or given any weight in a 
fact-finding procedure. But his recommendations are 
not to be blithely ignored. He usually has good reason 
to believe that one side or the other will find them 
generally acceptable. He may be convinced that what 
he openly proposes would constitute a fair and equitable 
solution for the issues in dispute. If he proposes a 
contract clause supporting a demand of the other side, 
this doesn't connote lack of impartiality. It does reflect 




his considcTfcl judgment that the claiise he recommend 
has merit. At worst, the mediator s recommendation 
may simply reveal to each party how far they are apart 
At the very least, they suggest passibilities for narrowing 
disputed issues or eHminatifig them altogether. 
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Chapter IX 



The Impasse In Collective Bargaining 
In Public Employment: Fact-Finding 

In public enipl()ynient, wIumi mecliatioii eiicls, when 
it fails to pHKltice sutllcnuuit, faut-findirxg cuiTinturices. 
r'act-fiiulirig is ainiost iniknown us a clcviee for facili- 
tating scttlenuMit ill private sector iicg()tiati()ns. It is 
used onlv in those very large dispntes that may liarni 
the health and welfare of the nation, which come under 
the [vnm of the 1'aft- Hartley Act, which provides 
that th(* President may rnuke use of tact-tinding. 

A decision to proceed to fact-findirjg may he 
irrcNocahle. I IcMice, preniatnre decision can he counter- 
productive. Study your ()w ri |M)sitic)n hefore Hnally 
hreaking off rclaticuis with tlu* mediator. \Much of 
his reeonmieiulations, if disclosed to the puhjic. would 
gain uidespnnid sup|)()rt^ \\hicli woidd tend to 
strcMjglhen tlu^ {)|i|)()siti(Hrs hand- \Miat could he 
accepted without h)rfciting any essential right or 
prerogati%'e^ Rem(*nd)er, the mcchator Is constrained hy 
the dictates of confidentiality from revealing all that 
he knows iilnmi the ultimate positioti of the other side. 
His hints oft(Mi reveal more than his outright recom- 
mendatioris, 

in addition, nuc rnnst calculate the cost ot pre*- 
paring luhI prc*senting a ease to a [actdiiuler. Kach issue 
nnist he researehecL and the more issues that are 
involvecL the higher the cost of prciKiration, Al the 
same time, if a truly important principal is involved, 
(Hie must go to fact-finding regardless of cost. 

No oru* can predict in advanct* the lindings and 
recommendations (if a fact-finder, lie is free to pick and 
choose among the arguments and llu* evidence laid 
hi*for<* him. 

One must he cautious and not vily too nuich iipoti 
previous actions of faet-finders. f)ecause I hey. like 
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arhilmlors, nvrd nni be consistent. They may adhere to 
precedents estal)lished [)y previous faet-findiiig awards 
or the\' may not. 11iey may also find any number of 
reasons for de\ iating from principles ^'spoused in Ather 
cases. The eir. nmstances, in their opinion, inav differ, 
or the vahie nt one criteria as opposed to another may 
vary. Kor example, uhilit> to pay may be tlie crucial 
factor in the cnrrent dispute, even though in the prior 
ease it was considered virtually irreles ant. 

Knct-findiiig stems frum the process of arbitration, 
rhere are two types of arbitration: the arbitration of 
rights and the arbitration of interests. The arbitration of 
rights is most conmion as a part of the grievance pro- 
cedure. Arljitratiou uf interests. vcr\' rarelv used in 
industrv, resolves issues to be included in a new eon^ 
trad. 

In the* [jrivati* sector, ^ binding" arbitration is most 
olten used la reserve a grievance. In otlier words, during 
negotiations the [iarties vojuntariK agree to arbitrate 
an> dispute that they euimot ri^solve and are bouiid by 
the findings c)f the arbitrator. lint once public employ- 
ee's began organizing, negotiating, and using arbitra- 
tion, tlie coiKH^pt of advisory arbitration gained favor, 
if oidy bccaiist* tht concept of state sovereigntv did not 
permit an arbitrator to issue a landing edict, the term 
'\id\'isory arbitratioii" is now used iii the urbitratioii of 
interests as wi^ll. Kor exaiiiple. the State of C-oimecticut 
calls for "arbitration" of contract disputes, but then 
deseribes a proces.'. which is known as 'Taet-finding ' in 
New Jersey. Some seven states, as w(*ll as a lew cities, 
pros'ide for numdatory binding arbitratic)ii of contract 
tlis[)utes invols ing ^ aUvv and firemenJ 

" luict-tind * is the determination of interest, arid is, 
theoretically, the final step in the negotiatiiig prcjeess in 
the publie seclor. ^Phe process recjiiires first the* reaching 
of an itnpasse, mediation, and theii a recjuest for fact- 
finding or an agreement umong the parties for fact- 
finding. After facl-findirig, there usually no other 

1. Kor a ilistMission nl snrlnim fornis i)f \utvrv^\ ;ir})il ratiorj in 
piihlle rniplnyrntnit. svv Tfw Cmv for V air and Final Ofjvr ArhUra' 
tifiu. Nt^wJrrstH St honI Hnard^ A^siK iudcMh Trenton. ApriL !f)To. 
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lf,«al!v rc-ciiiiifd sti>i) fxct-pt f'^r t'lf voluntary con- 
tiiiuanct' of Ihc pnu-ess of colU-ctivt" hargaiiiing l)y the 
partifs. A ft'w slates permit a liiiiittHl strike it the fact- 
findiiig process has l)e(Mi fonipleted ami if one or both 
parties rejects the fuct-fiiitler's recommendation. 

Usually, agreement will l)e reuelied after all 
aspects of tlie law liavc hrcn applied; face to face 
iiegotiations. mediation, and faet-finding. However, if 
everything fails and no agreement is reaelied. the hoard 
should consider continuing its current policies and 
procedures. It should adopt a salary guide, fix a school 
calendar, determine the hours of work, hire teacliers. 
assign teachers, am! carr> out is function. The laws 
mandating negotiation do not numdate agreement. I he 
teachers' organization can. of course, resort to illegal 
mea" to get a eontract, and any hoard entering negotia- 
tion- should have a strike plan prepared. The fact- 
finder's reconimcndations should carry a great deal of 
weight and can place enormous pressure on either or 
both of the parties to reacli agreement. It is the intent 
of the law that the factTiuder s reconimeiidations be 
the basis for agreement or continned iiegotiation. 

The fact-finder must be a neutral third party of 
respected stature svlio is experienced and knowledge- 
able, w ho w ill evoke the facts of I lie dispute and judge 
the validitv of each jiarty's position, l ie may also arrive 
at a ;ecommcndation which differs from liotli positions 
and which, in his juclgmcnt. is fair, eciuitable and 
respoiisifjle. Kaet-fiiiding is not an integral part of 
collective l)argaining but it is an aicl. an outside pressure 
to move the parties to voluntary agreement. I'act- 
findirm. in i)id)lic cmploNment. is a substitute for the 
{iressnre invoked by a strike or any disruptiou of work 
b\ slo|)pages. sanctions, ab.sentceism, etc. it may not, 
however, jirecludc such actions. Obviously, it the 
teachers' organizations feels that fact-f incling will not 
support its position, the threat of fad-finding mas push 
it in another direction. 

Well beh.re the fact-finding liearing, the board 
slioidd have !)cgun to prepare exliihits. charts, K iipl)*^. 
data and documents. The board's position on the npeti 
issues should reflect its last negotiati?ig --tan-e taken 



wilfi [\w IcacluTs' organixation, on economic issues as 
we!! as c(Hitruct lan)^nagc\ Any agreements reached up 
to this point l)y direct negotiations should lie retained, 
subject to full and final agreement on all issues. Those 
proposals made in mediation ma> or may not pertain in 
fact-finding. Perhaps the parties will agree to permit 
the fact-fin(hT to act as a mediat()r aiid attempt to 
resolve their tliffercMices accordiiigly or perhaps duriiig 
tlie hearing. Tbv fact-finder, after getting a leel for the 
ismie^ and positioiis uf the parties, will uhk for a recess 
and make siiggestioris for a settlement. 

Tlic* possibility of mediation and faet-finil iviuh 
to make* boards more* cMinsrrvative in negotiations. The 
teachers' organization, likewise, often feels that 
medialicMi and faut=finding may further reduce its 
posititifL anti therefore, tends in hold rigidlv to its 
demands. Or |KTlia|)s l)oth parties feel thes can get 
niorv in nsediation and fact-finding than in direct 
negotiations. \ll these possibilities exist, and must be 
carefnlK considered prior to negntiatiuns in developing 
a consistent strateg>\ 

Tu be snicesshd in fact-finding, one* must have 
bcHMi tarsighttHi in negotiations. luet-finders and 
mediators assume tliat there is always something left 
to gi\t^ more* nionev or more latignage. Hence, one's 
back is realK to the wall if orie lias sciuandered all one's 
bargairiing rc^snnrces at tlie table. 

Since fact-findcTS take into aecount cost of living, 
abjlitv to pa> arul make comparisons with other dis- 
tricts, one niiist l)t* pre[)ared to argue one^ position in 
terms ot thest* relati\t* standards as W(*ll as in terrns of 
simple* merit. 

It is important to remcMiiber that there are no 
legislated standards for fact-finding. The burden of 
prool rt^sts with tlu^ [Kirty who has made the proposal. 
M'he teachers' organi/ation shonld he recjuired to make 
the initial prt^sentation on those issues it pro|)osed that 
created an im|)asses. Thv board should then tr> to refute 
its arguments. Vur c^Nample, one district was in media- 
tion over montn^ nm\ (y\\wv ecHitract [jroN isiotis. The first 
rfiecliation session resend)led fact-finding. The mediator 
asked each party to give hirn its position on the issues 
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while* llir otluT party was presetit. The first issue svas 
m()nc*>\ Vhv [vavhcrs' organi/utinri presented its salury 
guide, and the mediator asked two {luestiotis: "How 
much of an increase have comparative districts agreed 
to^'* After th(* first cjuestion, there was sileuee, the 
shuffliiig of pajiers. arid HnaMy a rough estimate was 
given. Vhv r(vs|)onse U) the stn-ond (jucstion wah tht? 
recjuest for a eaueu^. The hoard had not yet presented 
anv justifieation at all h^r its own fiositioii. But tlie 
teachers orgaru/atioiK ilue to Its inahility to present 
evidenc(* in its behalf, had lost eonsiderahle credibility 
with the niediator, a loss wliic^h nltirnately worked to the 
boanr^ aiKantuge jn reaehirig agreement on open 
issues, rltimately, however, one can depend ordy upon 
one's own preparation— nut ufion the possible lack of 
preparation by tlie adversar\\ 

Preparing for Faet-ftnding: The Basic Steps 

(1) Determine the issues^ 

(2) CJather all [jertincMil clata relating to each issuer 

(3) Deterinine tlu* basic Ix^ard position on each issue, 

(4) Analyze thoroughly existing contn.^ l or policies for 
the past tliree to fivt* years. Prc^pare exhibits to 
clearly dt^rnonstrate tuicli positiuri. 

(3 ) Aruilv/e tiie teacher organi/ati« /s positio!! and 
arguments on tnicli issne^ 11u*se should bt* apparent 
from negotiatioiis and medi^crti. Prepare argu- 
merits in refute Jts position— to sho%s' it to be 
unbamdetL unreasonal)le, ca[)ricious. unnt^cessary, 
noUMiegot ial)le or illeguL 

{()) I)(*termine tlu* relatise strtMigtli and wc^akriess ol 
the board s pnsltiou and the tMnplusees position on 
iKivU issut*. 

1 7 1 l^^rtfiinc strLitegs to coniptMisate tor their 
's^^igih'^ and your vseakni^sscs. 

(8 ) Organi/t* soiir inhn niation, facts, documents, 
exhibits and testim<Hii(*s into a positive and 
thorough [Jrc-entation witli l)uiltMn flexibility, 
lM)r example, you ma\- prepare exhibits anucipating 
arguments and then never hear tliese arguments. 
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In ihut insi\ ihm i npvn Pandora's box. In ynur 
^»uii rt'scMrcli snii tna> discover some irilnrrTiatifni 
^^liiLli \veakens your position. Discard it— hnt be 
pre[)uretl lor the eniployees' orguni/ation to use it 
ai^ainst you, Antieipatt> the ar^nrnefits tlu* teachers' 
orifani/uticin nuis rnuktv 



Exhibits 

i'ht^ [)!npose of an t^xhibit is two-fold: either to 
sid)sta!it late one s ovsri position in to rt^fnle the positioti 
of tlw Ut*r^ur>. CcHisitier one area: the preparation of 
sahir> arynments. \N hat tloennientatinn is apt to jielp 
\Mti^ p'irst would hi* tlie i^ffect of theicnide struetureou 
K'tna! ^alari(>s paid to teachers, \ualyze the rnimher of 
steeps . ilw guide, the nuinl)er u{ deyrees on tlie ^uide. 
aficl th<* ainount n\ the iiicrerneiits. rhen prepare a 
histor> of ^nide changt^s aiul iinpros ements=actual 
dollar incfeast* and [)ercent of increase. It would be 
%ahiab!t* to show tht^ cost effect of incri*asing l()!ige\ jt>^ 
and ot tcnirse, to coinpart* iuic s own guide to those 
w^vd in c-oni[}arable (hstricts. 

lo dncunietit \iniv fringe betiefits proiansaL it is 
necc*ssary to break down the berii^fit packagtM tfu* sick 
Iviivv [)n*\ isituis, ttMuporary Ivavv^ (jf ai>sence. extended 
leases of abseiu^tv and all the \ ariet> f>f insurances. One 
niight prt^[)ar(* exhibits t)n class si?^e atul teaching load, 
comparinu the cost t)f tc*ai Ikts per pupil witliiri sour 
school ihstrict t(^ tin* cost in <ither school districts, 
hitiallw iuw should prc^pare data on tht^ ability tf) pay 
and the cost lA li\ing. And reniend)er, a simple stiite- 
inent is iiot sufticitMit; the sourcc^s of all itdorrnation 
rriust bt^ noted on eat h c^xhibit. 

rhcTt* are rnan\ other hciard exhibits that might l)e 
\ aluat)U\ For i*xainple. the proposed salars guide fnighl 
be i^harted to show the increase* at each ste|). Or one 
nygfit s(*leet a sample of teachers atid demoristrule 
the incrtuises tliey v(» receivetl c)ver the past three to 
five years, 
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Concluding Armiments 

Once Mm \va\v prepared sour docuiiUMits, have 
introduced them IrUj evidence, liase attenipted to 
refute the documents offered h\ the teachers' orgunizu- 
tion— it then is time for e(>nchiding arguments. As an 
example, consider the foHowing conchiding statement 
muue bv a board advocate in a recent fact-fimhng 
heurifiu. 

During iiiv vuurse of the fact-finding hearings, 
thv teaciiers orgattization presented twenty ex- 
hihits, most of which vcere decated to showing 
comparisons of this dislrict to other districts, in an 
effort to convince the fachfinder of the reasofi- 
ahleness of the teachers' organization position and 
the unreasonableness and inadequacies of the 
hoarcis find offer of settlement. However, at no 
time during these hearings did the teachers or- 
ganization precisely indicate what relative position 
it feels that this district should he when conipared 
to these other districts for the year W7S-74 (W 
related to its proposals on the salary guide, in- 
structional bonuses, coaching bonuses, and 
employee dependent coverage for health insurance. 
The onltf clear argument nuide by the teachers 
organization, throughout, was that the board offer 
was not enough ^ 

The hoard, however, denunistrated by a careful 
analysis and presentation of exhibits relating to the 
teacher organization's comparison of other dis- 
tricts that the fifial offer of settlement nuide by the 
board maintaiticd the same or better relative 
position for this district fur 1^)73-74, The one 
specific area whit h was indicated in the com- 
parisons both by the board and the teachers^ 
organization was the relative position i>f the HA 
rmiximum to the father districts. As we pointed out 
in our afuih/sis, the board, recognizing this area aj 
cfHiccrn by the teachers organization, in its offer 
provided for n ^IJH)() increase at the maximum step 
and also increased the incrcffwnts in dollars 
thumghimt the guide both of which are very major 
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iiiiprin i'iuvnis in tlw ^uide. 

The BA maxunfim offvrvd by the hoard is the 
highest guide ii. rease reported in those school 
compared by the feaehers organization. The 
average increase pt^r teacher is also the highest 
repurted jor the lU7^-74 year of the districts corn- 
pared by the teachers organization. The overall 
contract terms and conditions and fringe benefits 
as compared to the other districts clearly indicate 
thai this district is providing an excellent benefit 
program for its employees which includes the best 
pnjnl teacher ratio of regional districts in the 
((junty, a very reasonable and equitable teacher 
load. It is the only school district that provides both 
the tuition reimbursement program and a sab- 
batical leave program, and in the non-economic 
area the bohrfl ha^ tentatively agreed to several 
language revisions as requested by the teachers^ 
organization, including a pruvision for binding 
arbitration. 

Overall the board has propnjsed a settlement to the 
teachers organuation ivhich amounts to approxi- 
mately a (fuarter oj a million dollars in its cost, the 
most significant expense of Jiich is a 9-1 /2^r 
increase in teachers^ salaries. The board submits 
that on the basis of all the evidence, testimony and 
exhibits that the boarcfs final offer to the teachers 
organization should he accepted by the factfinder 
as an equitable and reasonable offer of settlement, 
and thai he reconunend in his findings that ihis 
ojjer be arreptcd by the teaf hers organization for 
a one-year cotitract/^ 

The Brwt 

\ hv ('onclutliriu arguiiUMits rnade. [he Injurd sIichiIcI 
rcqurst iiuv^ to prt'purr arui prest-nl a hrit'l. Vim shoiild , 
cMiIargc* upon the coiicliulint; argiittu*nts aiul inrliide 
fc^prnduc tions, whorr appropriuUv f)f idl IhuitcI cxiiihits. 
Oidy incliidc^ oniploytH^'s fjr^anjxatiori t»xliihits if llu*v 
Villi hv wUiled. 

Alter both partit'N fiavr had all (lit- limr iircrssary 
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\u pre riit their vnsv U) i\w fact^iiulcr ut the hirnml 
he^^ng^ aiul suhnut ihcir hriot's. \w prepares his report 
and n.^eommeiulatHjiiH wpnu each \ss\w Mihmitteth 
Occusiniuilly, he will reniuiul a spccirie ishue in the 
parties for Further neuotiatioiL refusing to make a 
reinnuiu>!idati()!i upon it. liiitialK Nis award is iisinilly 
[)rt".eiitt'd for private cM)iisidtTal inn by [K)th parties. 
After a short [leriocl a f<*w days if the ferornniendatiniis 
urO itot aeeepted by both parties, the- rnay be inade 
public. Mure often than nc)t. direct negotiations are 
resurned. In some states, aiunher super fact-finding 
panel may hold further hearings. 

In summarih i^xptTiciiee suggt^^ts tluit iieither 
inediatioii m>r fact^fiiidiiig in themseUi^s can absohitely 
prevent illegal strikes. IJnt nHHiiatiiiu has produced 
cniitruct settlements more tifteti than not. So has fuct= 
fiiuliiig. Occasionally, [political interfereiice may work 
to undercut mediators and tact-finders. Political pres- 
sure is often niort^ persnaMve than tiispassicniate. ob- 
jcctise higie. In ueiierah however, the statutciry pro- 
t'esses of mediation and factdinding have wor^ 
rt^inarkablv w{*ll. 
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Chapter X 



The Impasse In Collective Bargaining 
In Public Employment: Strike 

In almost all casrs. strikes arc illegal For puhliu 
umpUyyvvs. But strikes tin oceiir. The prohlerii is not 
how t(» [)nnisli tliesf* people for hreakiiig tht^ law; it is 
hcnv [u operate the sehools, how to resoKT the strike, 
now to get [)at k to the ta[)le, aiicl how to get settleriient 
iri the* laee ol die prohle^rtis that enmiiate froin a strike. 

Moiu'\ inixtHl luii) virtiialK e\ers' strike. But 
[ii^'W may hc^ (?tlier torees at work as welL There might 
Uv an impusst* o\er a critical matter of principle. The 
!)fiar{| might peMCHMse' an issue as a crneial prolileiii of 
maiiagcrial pnT<)uati\c whenuts the empioyees' orga= 
ni/ation miglit he \ital!s conctTnecl with securit\ arid 
protcH'^ticHj. regardless ol itumagerial prerogative. Strikes 
most olten <)cenr because m^^otiators hasc* l)ecome 
i!ille\il)l(\ hase earelt^ssly paiolecl themselves into a 
cornier, Iri any cases regartlless of the rcuison for strikes, 
the fact that the% can occur makes it necessary to ha\e a 
strike plaru and it is oeccssars lo tleselop that plan in 
advaiice ratluM- than waiting h)r the last minute to begin 
[preparing it l(*r totni)rrow morning s strike, 

Devehipiiig a Strike Plan 
Legal Problems 

I'aced with a strikis the first k^gal (|uestion is 
securing an injunction. Iii some staic^s, the board is 
re<iuired to rncjve immediately. In c)ther staters, such as 
PtMUisyK ania. the iniunction eati ord> be secured after 
c)ther conditions base been met. In aru case, it is 
ol)\i(Mis that lh(^ advice of the bf)ard attornes is cruciaL 
Kxperienced ru^gotiators lend to helicne that one shoiild 
not move ((uiekly towards the ifijunctive process, 

S3 ' 
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(nirtic'iilarU if ihv strike begins nu a 1'lnirstJuy or a 
iMidaN. hi this r\(^\\i, the fie^otiutcM' might siiggest 
waiting luitil Monday or even rnesda\ to svvk un in- 
junction: the schools will be disrnpted for onU otie or 
two davs, arul there is the wholt^ week-eiid for negotiu- 
tions.' 

!t is iiot necc^ssarib good, nor produeti^cv \i)r i\w 
vuinuunuiy to peiudizt^ those who ttisregard the lii- 
jinietioti. who go [o jail and yet are, m elfeet. good 
titizens. 1'hev are tlir teaehers of the ehilclren c^f the 
comnuiiiits. If tlu* negotiator can avoid aH that by 
suceessfnlU iiegc)tiating a eonehision to a strike prior to 
an\ need Un iin injurictioiL this ht* would rather do. At 
the sarne titne it can oid> be restated that thc^ lioard 
iinist follow tlie guiclafice of Its attorney as to the 
rapidits with which it nuist secure an injunction. 

A second legal probleni invoUes school fiiiancial 
aid. W ho luis the power to cut off sclu)ol aicL and what 
point:" riitltT what circunistaiici^s is it apt to be^cnt 
off^^ Can the* school year be shorter thaii is legalK re- 
(juired^ i'he aiiswcTS to thehi* and other (piestions should 
be kiumn iii ad^a!lct^ What would happeii it the board 
ut^re to ch)se down tlie schools wheii a strike begins— u 
Itickout^ Is there ans problem payiiig people who are 
willinu to work but who are locked out^ Are there 
problt^ns stiMunUfig from the ! H)ard s legal respon- 
sibilitv to proside an education:^ In all of these areas, 
tlie attorne\ s o[)inioii nuist be souglit and hilloweck 

Non-Legal Frohjeins^ 

iMrsl. Luid inost crucMully. ulu^rc^ do the principals 
stand ^ \N hat is tlu^ admiiiistrator s role dnrinu a strike: 
U h(^ a [5arl of itianagerntMii \l this point yon learn 

1 hi ,iJ(iiUnfi In ,1 (niiil i! Wnw iipprdV-^ pnsMbji' In MHMirr Ull 

injiifKh-ii ,iuaiii-t .1 '^Irikr trnni INihltr Kniphn fiirrsl Ht^hiMnii** 
( nmini-^MiUi m| llii^ urilinu. IM-: IK :. ismic- iiijinK'tioim iti 
iifiLiir [ir>i(li(r iihithT^ III*' ImmmI. ^crkifui aw iniinitl ion. suiulil 
}fjr :[ Mjihjrr h.nu^ii! in unn.l hiilir rliaruc*. uUiiin^f \hv sirikinu 

('iiotl h1 riki* 



vtTV (|fiickh tliat it'^ iu)t snfficiuiit merely tn say to a 
[jriru'ipaL " ( )! j\ icuisU ycni arc* [)art (^f management ' - 
partieiilarK if lie has not f)re\ioiJsly l)eeri made to feel 
a part of niuriagement. If lie lias felt that he has been 
f)art of the important deeisinn-making in that sehool 
sv^tern — if he s felt himsc^H to he a unit within a itian- 
a^errieni team cornpristHl of principals and \iet'-prin- 
eipals, Nni)tTi!ite!ident aiid even tlic^ hoard— then he is 
gciifiu to ' inueh more responsiNe to ihc^ prohleins of 
tht' board uirririg a s| rike. 

Seeond, v^hp will man the ^e1^fH)l^,^ U'ha- pereent = 
age nf the ttnirliers are goiiig h /(^port^ 70 whieh 
'^ehooK^ VoM sluMili! be takifig u-adirigs on Miis \er\ 
earh during iiegniiatioris. trying to determine if the 
teaehers are fully iri suf)p()rt of their negot^uting team. 
Hut don t be o\ eriy-optimistie. I'eer group (]ressure is 
hard to resist, and e\en tc^aehers who oppose the strike 
may sta\ out of sehool in deference to their eolleagiies. 
e<inservati\ e in \ niir estimate oi available teachers. ' 

Are tlitMi* sid)stitutes a\ ailable^^ Isithc^r professionals 
or fKM^ple within the* eomrnunits who feel a dut\ to keep 
the sehools o[)en and wiH aid in supervising the ehib 
drt*n- Perhafj^ j)art*!its nv servitc^ gn)up members will 
solunteer. !)(H'itl(^ f(ir each building how best to liandle 
large nurtduTs of students with small riuml>ers of 
toaehers. What provisions can be ruade^ (!an classes 
operate^ Will auditorium-size l(*etures work"' (Jan older 
students profitably run grou[) diseiissicuis with younger 
stud(Mits::' Are tlierc^ <Hlueatioruil filrris in th(^ librarv^ 
fh)w should the availabU* teachers [)e distributi^d 
Should tlu^ (Mupliasis be placed upoti continuitig the* 
cducatHiu ol lh(^ seniors and the pririiar) grades^ And of 
course, back-op plans have* [o \)v mndv \n thee\(Mit that 
s ou ctuilcTui)late earlv closing of the sehcjols. 

rlic fiuichers uill charge that the board is dcung 
nolhinu but baby-sitting— nothing birt rimning a rnovie 
tluNit r(v rlie\ will rhargc^ insufficic^rit sii pervisiotL 
imsale coiidil ions. AdcMjUale i)larniing will not prcn-ent 
ih(*se charges. will prc^babK be* nuide regardlc^ss. 

Hut ade(|Male plannirig uill make it possible^ for tlie 
school s\st(^rn to ofH^rate o|KMi|y. pc^rniitting the pr(*ss 



In sec \\ li.it is iakinu phuuv 

Till! \v|in IS uniim to l)c' [\\v spnkc'siiiaii ti)r tlu' 
sc h()()l ^\ ^ttMii - I'Uvrr is iK)thiiig wov^v than hav ing 
(^servhotU rurininu nff lic'ltcr-skt^hi^r. treatiiiii coiitro- 
l)\ respniuliim to [\\v prt^ssiiri' nf iiublic tjiu/stinris. 
I 111' hnarcl and tho atiinini^tratinn --linulcl ilrLiclc cjuite 
s\\\n is i^oinu to hi' llu' s[ )nkt'srnan. hoss \\v b M'^hiy; 
tn scHin*^ intcii fnatinn, and \\\\n is uoing tn ImiL'tion us 
thi^ L'tMitral iKMrinu iimMu \ tnr thf mass of luinnrs that 
tako phicT clnrine a =^trikfv \Vhn will unswe^r thc' (|nt*s- 
tions (i| partMits svhi) ttdc^phon^^ in each ila> Kacli '-chon! 
s\sli'ni innst rr^i)K I hcsc |)rc)Li|iMns tor ilsell. 

} <Mn I }l hnu tirt' \ on u*>in^ to ( « >!i) rn n tiic ate* in = 
liMrialh ^ lh?u wcnihl M)\i conuim niualt' it \nur sssitt'h* 
hoard snchhMiK wtMit dcad'^ can > on urt in ttjiicli 

with all nt \(?nr [)rincipals tphckU and ^^HicicMitK at an> 
particMdar iiiornent^ \\ lu) shoukl telephone whoriir* Unw 
dn Miw transrisit thi* hitcst intoriiiatinn ccHR'erriiii^ th(* 
slatns nt !u*untiut inns, the status ()t the strike*^ Is tht*rr 
a central rnniduT hir the* principals to call it thc> loci 
tlu' need h>r assistaiicc^ and i^iiidancc dnririi^ the eonrsc 
ol tlu^ day or cMMiiii^'^ ^ On s|H>nld hau* ansucrs to each 
of thesis iiucstiuiis long hetorc \on t^N cr need theni. 
Maiiitaitiinu a cl(\ir line* ol i oiinnnnicLitioN [u'tweeii 
adtnini^tratiinL principals and hoard is erucial to the 
s\ ster: i s capacitv to hnit tion. 

1 iltli, uIki! is the* role i)\ the hoard^ hhis role vvill 
\ar\ trorn district to distric^t. <lepiMulini; npon lum 
active a particniar hoard uas uithin llu* ni^iiotiating 
[)roces^ Itsidt. In ans casc\ it slandd not etnne as a snr- 
prise lo an\ ineinher ()t the* rnana^crnetit tc^arn — 
particn!arK tln^ hoard — that a strike lias oet nrred, Aiid, 
(ft tonrst\ the greater tiie rolt* tilt* Iniard has pluced in 
pr(*parinu tht* strike plan, the more assure* it svill he ol 
its propter posjlitHi dnrinu the strike. 

SistlL hn\s can ihc^striki* ht* resoU (*d \ can we 
^oi haik {() the har^aining tahlc"^ \Miat postnri* svill tlu* 
hoard nt tuhu atiiin take^ A commoii postnm is; " \\ C 
rcdnse I • talk with cHir disloyal emp!<isi*es u ho aw on 
strike/ Vti. it iht^ie is a inilitanl t*niplo% cc oiiiani/aUon 
that Is w|(|{dy supportc'd In the teaclu*rs. hou (lo yon ijet 
thetn hack^ Iri tlu* {)ld da>s, nianageinc*nt tried to stur\e 
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the union back to work, But, in this ea^^e, who are you 
going tc) sturvLv when you also have the legal respon- 
sibility to provide an education? 

If the teachers' organization is weak or badly 
organized or has many members who want to keep a 
certain status within the community, it might work 
simply to sayv ' We>e not going to talk until you come 
back to w^ork/' But deciding on such a stance is hazard- 
ous and requires a subtle feel for the personalities 
involved. The negotiator should never make a statement 
which makes it seem the board is later backing down 
when, even though the teachers are on strike, the board 
is sitting dowri and bargaining. 

At this point in a strike, a professional mediator is 
invaluable. Unfortunately, particularly in public em-- 
ployment strikes, many people with political or public 
ambition attempt to get involved, and this isn^t the 
place for an amateur. It^s a very difficult and delicate 
situation, and one can onh try to secure a reliable and 
experienced mediator. 

One learns rather quickly that public utterances 
are a poor barometer of public reaction. The public 
attitude is frequently difficult to assess. The public Is 
diverse and diffuse, and, unfortunately, those people 
who talk to board members are apt to be those who 
already support the board's position. Is the community 
itself divided? Will political leaders and would-be 
leaders promote divisiveness within the school system? 
These are problems not necessarily unique to large 
urban centers. 

Summary 

Now to summarize the proper administrative 
response to a strike. First, the impasse occurs. Thus, the 
first step in instituting the strike plan takes place at the 
negotiating table when it becomes obvious that a 
possible breakdown in negotiations is imminent. This 
merely involves an assessment of the situation. The 
more experienced one is, the more accurate the assess- 
ment should be. The Public Relations Director should 
attend every negotiating session from this point on. If 
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the school system does not have a Public Relations 
Director thetu as indicated earlier, somebody should 
have been designated as the party to whom all coni- 
munications will flow. This person must rapidly compile 
vital background data. From this point on, the district s 
ability to tell the board's side of the stor>' clearly and 
forcefully, and thereby gain public support, will deter- 
mine the success or failure of the plan. 

Second, consider internal communications. At this 
point, communications between the negotiating team 
and the administration as u whole are vital. The admin- 
istration will bi asked to convey the board's position to 
numerous people and m_a\ be called upon to assume 
additional duties in case of a work stoppage. There s no 
particular harm done by calling all administrators 
together during a negotiation and pointing out that 
there is alwas s the possibility of a strike occurring and 
explainitig that if the strike does occur, this is what is 
going to l>e expected of them. By this time also, a 
fan-out svstem should have been developed which will 
enable any administrator to contact any other admin- 
istrator and which includes a contingency plaii that will 
take effect in case the switchboard goes out. 

Third, consider the building principah The build- 
ing principals assume a ke> function: the responsibility 
for making certain that the building is kept open and 
operated safely. They must compose the daily written 
records of the persoimel preseiit and the reason for any 
absences. N'ery frequently, principals will be actively 
involved in soliciting public aid. Each of these items 
and others must be reviewed in detail so that there is 
no question about who makes decisions concerning 
what happens in itidis idual buildings. 

The community plays a vital role in any settlement 
of a work stoppage. It is imperative that every effort be 
made t() solicit communit> aid on the side of the board. 
If there is a person who has established a liaison with 
the community, his contacts should immediately be put 
to use. This is particularly true where homeland- 
school or parent-teacher associations exist. There should 
be little or no propaganda issued prior to the Impasse, 
An negotiatioiis begin one should not be trying to arouse 
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public opinion against the ''staggering" demands 
being made by the teachers. One should approa/ch 
negotiations in a true good faith attempt to reach a 
compromise, to resolve questions^ to complete a 
satisfactor>^ agreement. It Is only when a strike appear 
imminent that one begins to think in terms of cbm- 
munity involvement. Contact the local police depart- 
ment and the board's attorney. The board should knovv^ 
in advance what plans the police haive for meeting strike 
threats and how much support can be counted on. At 
the very least, they should also be notified early that 
a strike is probable. 

Once the strike seems imminent an emergency 
meeting of the board should be called to explain the 
situation facing the district and to establish clearly how 
far the board will authorize the negotiating team to go 
in order to avoid a work stoppage. Once the board has 
made its decisions, it should be wholehearted and firm 
in support of its negotiating team. 

There is rarely anything more controversial within 
a community than a school strike. Hence board mem- 
bers must be unusually well self-disciplined and, now, 
more than ever, united behind one spokesman. 

During the strike itself, there are several pitfalls. 
The teachers' organization naturally will try to win the 
strike, to force the school system to capitulate. Common 
pressure tactics include an outpouring of descriptive 
propaganda; picket lines; marches in the community; 
public meetings with the mayor. One should anticipate 
such maneuvers and be ready to counter them. 
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Chapter XI 



Administering The Contract: Arbitration 

Those eight people sitting around a directors 
table on the ninth floor of 140 West olst Street 
might be helping the man at the tablets head, an 
arhitrator. decide who gets the $15,00(100. That 
happened ,mce, but it\s more likely to be a case 
like that of a male employee, one of jorty at a 
plant with seven hundred women, who was dis- 
charged for reading aloud in the company cafeteria 
spicy passages from love letters from a woman 
worker who had jilted him. For the process of 
arhitration, a growing business, most often involves 
human rather than commercial problems. 



What It Is 

The arbitration process begins where either 
methods of dispute settlement leave off. When a matter 
is referred to arbitration, the parties involved are 
presumed to have explored every avenue of settlement 
and compromise. Only as a last resort do they call upon 
an impartial person: for a judicial decision. Arbitration 
is a tool, and, like other tools, it has limitations as well 
as uses. In the hands of an expert, it produces good 
results. But when abused or made to do things for which 
it was never intended, the outcome may be disap» 
pointing. 

Contract interpretation disputes, usually called 
grievances, constitute the overwhelming majority of 
matters brought to arbitration. Before reaching arbitra- 
tion, such disputes usually have gone through several 
procedures provided for by the contracts during which 
each side tries to convfnci^ the other that his interpreta- 
tion and application ul the contract to the given situa- 
tion is the correct one. Over ninety percent of all 
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collective bargaining contracts in indiistn* provide for 
impartial arbitration in the event all previous measures 
fail. When time is criticah parties sometimes mutually 
agree to bypass earlier steps and bring a controversy 
directly to arbitration. 

Arbitration is subject to many of the same errors 
and abuses prevalent in law suits. Employee organiza- 
tions may tr>^ to use arbitration as a harassing technique 
—to attack a particular individual, or to effect a change 
in a contract which they were unable to accomplish in 
negotiations, or to soften up the employer prior to a 
negotiating period. Employers, too, sometimes practice 
harassment. For example, they might be most reluctant 
to resolve a grievance and consequently will force the 
employee organization to arbitration because they feel 
that the cost of arbitration itself will induce a favorable 
compromise. 

Frequently, the union does not accurately assess 
the importance of a grievance, and consequently each 
and every grievance will end up going to arbitration. 
Such obsessive arbitration— proceeding, perhaps from 
an employee's inherent dislike of management— con- 
stitutes a severe and common abuse, of a very time- 
consuming and costly process. 

One cannot overlook the importance of a principle 
as a reason for proceeding to arbitration. If the principle 
is important enough, even a minor problem may be 
worth taking to arbitration. But too often arbitrators 
must waste their time and energy— and your money- 
settling financially insignificant disputes which are 
unlikely to recur and in which no major principle is at 
state. In any event, remember that the purpose of 
arbitration is to resolve a dispute, and by resolving It, 
establish guidelines by which the parties can live until 
such time as either one of them might %vish to renegoti- 
ate that particular portion of the agreement. 

The Board's Representative 

The superintendent should almost never present 
the board's case in a grievance arbitration proceeding. 
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The old saying among lawyers that whoever represents 
himself in litigation has a fool for his client certainly 
applies to arbitration. In many arbitration proceedings, 
the superintendent will be the chief witness for the 
board. True, some superintendents might be agile 
enough first to testify and then to examine themselves 
under redirect questioning, agile enough to be both 
advocate and expert witness, however few superin- 
tendents would wish even to try. The board must be 
represented in arbitration proceedings by a specialist^ — ^a 
lawyer or consultant expert in presenting arbitration 
cases arising in the public sector. 

Seleetipn of Arbitrators 

Panels of arbitrators have been selected for their 
experience, competence, and impartiality. An arbitrator 
must not only be acceptable to both parties, but con- 
tinue to be acceptable regardless of the fact that his 
award upholds one party against the other. The person 
losing a decision must be satisfied with the arbitrator s 
reasoning or that arbitrator will not be selected by that 
person again. Arbitrators with several years experience 
have been used time and time again, called the shots 
as they saw them, and yet continue to be acceptable to 
the adversaries involved. 

Usually, when a person first becomes a nominee 
for membership on an arbitration panel he is asked to 
submit a statement of his professional qualifications and 
also to list references acceptable to both labor and 
management. This information is usually verified by a 
committee, which then makes the decision on the 
prospective arbitrator's eligibility. Once he is deter- 
mined acceptable, his name is then included on lists 
from which the parties themselves may select arbitra- 
tors. Each party to the proceedings receives the same 
list of five to nine names and has the right to cross off 
any number of names, numbering those that remain on 
his list in his order of preference. Once the two lists are 
returified to the arbitration organization, the selection of 
the arbitrator is made. If the two lists do not contain 
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one name which is mutually acceptable to both, a 
second list is mailed out and sometimes a third. Even- 
tually the arbitrator is selected by this process. If the 
two parties fail to find a mutually acceptable arbitrator, 
the administrative :nTency then appoints one. 

School board^ and employee organizations have 
ample opportunity to investigate the qualifications of 
arbitrators available to them. But one should resist the 
temptation to use a box score approach, to rate decisions 
of a given arbitrator in terms of ''wins ' and ^Mosses/' It 
doesn t work. Reputable arbitrators call their shots as 
they see them. For example: a managernent representa- 
tive in the private sector prepared, presented and won 
more than thirty ca.ses in a row before three arbitrators 
of high standing with the American Arbitration Associa- 
tion, That is to say, each of the three arbitrators handed 
down ten or more consecutive decisionH in favor of the 
compan\. Why? Not because the arbitrators were 
biased, but because management had a good case each 
time and prepared and presented it with professional 
skill 



Preparation for Arbitration 

The first portions of the contract the advocate 
studies are those to which reference is made in the 
grievance itself. He checks the "Board's Rights Clause'' 
to determine what it says. Is there a restriction placed 
upon the arbitrator? Have the parties agreed in advance 
that the arbitrator is not permitted to alter or modify the 
agreement in any way? 

Second, he studies the written record of the case, 
the grievance itself and the various responses. Once he 
has assimilated this material and has prepared relevant 
questions, he sends a copy of the questions to the chief 
witness, frequently the superintendent of schools. A few 
days later, afier there has been time to study the 
questions and s.earch out any information, the chief 
witness may be called on a special recording telephone, 
interviewed In great detail, and a tape cassette recording 
made, Very frequently, this interview will raise addi- 
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tional points and lead to other questions; these are 
listed and rachecked with the witness. 

Prior to the hearing, the advocate meets with the 
witnesses to discuss their testimony. Usually he pre- 
pares them by conducting an unofficial cress-examina- 
tion. The advocate wants to know what the witness is 
like, how he reacts under this kind of questioning, 
whether he is defensive, sweats. Sometimes a witness 
who is absolutely truthful looks as if he were lying and 
the advocate wants to avoid making a false impression. 

Preparation for the arbitration hearing should 
include instructing witnesses on how to handle them- 
selves properly on the witness stand and making them 
aware of their testimony in the total case. They must be 
ready to respond to the questions likely to be asked of 
them and to refrain from indignation when cross- 
examined. They must know that it is entirely proper 
for the opposing party to make every attempt to attack 
their credibility. 

Next, the board's representative sits down to write 
the opening statement— a recital of the facts of the case, 
a recital of what he intends to prove, and an indication 
of the documentary^ evidence that will be introduced. 

Evidence can be presented by direct examination 
of witnesses, by cross-examination of opposing wit- 
nesses, and by documentation. One's strongest case 
invariably is based upon direct testimony of the persons 
involved. The advocate uses the opening statement to 
isolate the facts that must be proven and to determine 
the parties that have access to that information. He 
begins preparing questions for each of the witnesses, 
based upon the evidence each can present. Thus, as a 
general rule, it Is wise to have one or more corroborating 
witnesNes, The advocate prepares the exhibits with 
sufficient copies for all parties, so that he can present 
the exhibits into evidence at the hearing utilizing the 
witness. As much as possible, he bases the total case 
upon the board's own witnesses, 

Oiice this is accomplished, he then attempts to 
determine areas of weakness in his case. What is. the 
opposing party going to prepare? What type of evidence 
might they introduce? Very frequently this process will 
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lead to a whole new series of questions for the board's 
witnesses, because, of course, one does not want the 
story of one's own witness to be changed by the 
cross-examination. 

One is not trvnng to avoid the truth. Rather, the 
advocate must know the total truth before he actually 
sits down to begin the hearing. If the witness has weak 
spots, if he has dates mixed up, if he is shading the 
truth e%^en slightly, this must be known in advance and 
prepared for. Very frequently an advocate will antici- 
pate the case the opposition is going to present and will 
have prepared a rebuttal with the witnesses who may 
or may not actually be used depending upon the 
manner in which the opposing case develops. 

A fews days or a week or two before the actual 
hearing, the board representative will meet with the 
witnesses to go over all questions and to make sure that 
they understand what their role is. He will then sum- 
marize in paragraph form the testimony expected from 
each witness. Such repetition serves not only to refresh 
the board's representative so that, during the confusion 
of the hearing, crucial points are not forgotten, but also 
to generate a written record that can be used during the 
questioning particularly if the witness begins to be 
flustered. This much accomplished, the advocate is 
ready for the arbitration hearing. 



The Hearing 

Once the date has been established, the details 
handled, the parties meet together for th© hearing at 
whatever spot has been selected— often on neutral 
ground, perhaps the offices of the board of education 
or the library or a conference room. An arbitrator is 
free to conduct the case as he sees fit, He can be as 
formal or as informal as he desires. 

If the parties have not agreed upon a question to 
submit to the arbitrator prior to the hearings this is the 
first order of business. 



95 

105 



Framing the Question 

The first problem in the arbitration procedure is to 
frame the question to be arbitrated. Many arbitration 
cases are won or lost even before an arbitrator is selected 
—framing the question properly is that crucial. Some 
board-association agreements specify that a dispute over 
what constitutes an arbitrable issue shall be itself 
decided by the arbitrator. Another example: the parties 
might well agree in advance of the arbitration hearing 
that the arbitrator should confine himself to deciding 
whether the board's denial was or was not justified 
under the article of the agreement designated by the 
association. 

If a board believes that the employee merely has a 
gripe, not a grievance, or that the grievance is non- 
arbitrable, the board must cleariy state its position in 
writing before the services of an arbitrator are sought. 
This may best be accomplished in the board's answer 
at the last pre-arbitration step in the grievance pro- 
cedure. If such answer is cogent and convincing 
enough, the employv*e representatives may decide not 
to proceed further. The board or the superintendent 
may find it desirable in denying a grievance to spell out 
its reasons in sufficient detail to enable the statement 
to be used as the formulation of the question to be 
considered by the arbitrator. 

The board and tlie association should try to agree in 
advance on a submission statement, defining and 
delineating the issue or issues to be presented for the 
arbitrator's decision. Never should such a submission 
statement authorize the arbitrator to exercise un- 
limited discretion In his award. An appropriate sub- 
mission statement might read: "What remedy, if any, 
should he ordered by the arbitrator under the applicable 
terms of the present agreement, if he should find a 
violation or misinterpretation of this agreement to be 
involved in the grievance submitted to him?'' 

Procedure 

Most arbitrations are conducted somewhat as a 



court case is: an opening statement by the initiating 
party, followed by a iimilar statement by the other 
side. Who is the initiating party? There is a rule of 
thumb that stems from industrial disputes: if the case 
involves discharge or discipline, the employer presents 
his case first — ^preparing and presenting evidence 
proving that what he did was correct. In any other type 
of case, the employee organization presents its case fint 
and is considered the initiating party. But again, 
individual arbitrator may vary the rule. 

After the opening statements^ the initiating party 
presents its evidence, witnesses and arguments. Each 
witness is then subject to cross-examination. Once the 
initiating party has completed his witnesses, the other 
party begins its own case, presenting evidence through 
arguments and witnesses, who in turn of course are 
subject to cross-examination by the initiating party. 
Finally, there is a summation by both parties, usually 
following the same order as in the opening statement. 

This is the customary order. The arbitrator may 
change it on his own initiative or at the request of either 
party. In any event, the order of presentation does not 
imply that the burden of proof Is any more on one side 
than the other. Both parties must try to convince the 
arbitrator of the justice of their position. 

Opening Statement 

The opening statement should be prepared with 
the utmost care, because it lays the groundwork for the 
testimony of witnesses and helps the arbitrator under- 
stand the relevance of oral and written evidence. Al- 
though it is brief, it should very clearly identify tht 
issue, indicate what is to be proved, and specify the 
relief sought. It's not unusual for the opening statement 
to be written out, with a copy available to the arbitra- 
tor. Such a copy is particularly Important if the party is 
not going to prepare a post-hearing brief which sums 
up all its arguments and testimony. But in any case, the 
opening statement should be presented orally, because 
the oral presentation adds emphasis and gives a per= 
suasive force. 
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Stipulations 

When facts are not in dispute, one side or the other 
should stipulate to such facts, reducing hearing time 
and costs. 

Documentation 

The one document always presented at the hearing 
is, of course, the contract. Others are records of settled 
grievances or jointly signed memoranda of under- 
standing, correspondence, minutes of contract negotia- 
tion meetings, personnel records, medical reports, or 
anything which pertains to the issue in question. These 
materials should be physically presented to the arbitra- 
tor, with a copy available for the opposing side. Usually 
the arbitrator will accept the material, first asking the 
opposing party if it objects. He will note any objections, 
but normally will accept material regardless, giving it 
the weight that his expert judgment tells him that it 
w^arrants. 



Direct Examination 

Again, one builds one s case most effectively on 
one's own witnesses, under direct examination. As much 
as possible the witness should be permitted to tell his 
story in his own vvords without interruption. Because 
arbitration proceedings are informal, leading questions 
are common. But they are rarely absolutely necessary 
and, if objection is made, an arbitrator will often request 
that the practice be stopped. 

CFoss-examination 

Cross-examination tries to force a witness to dis- 
close facts that he might not have related in direct 
testimony, to correct misstatements, to place the facts 
in their "true" perspective, to reconcile apparent 
contradictions in his and others' testimoney, and to 
attack his verv credibility as a witness. But don't expect 
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to be a "Perry Mason". Rarely is the case resolved by 
brilliant cross-examination. Ideally, cross-axamination 
should be brief and welN'planned, Every attempt should 
be made to avoid giving this opposing witness the op- 
portunity to restate and restate and restate a point that 
is harmful to the position being taken by the board. 
Each witness should be approached individually, and 
there may be occasions when cross-examination should 
be waived. 

Objections 

Advocates for either party may attempt, by tech- 
nicalities, to tie up the proceedings. For example, one 
group may object that certain materials are not proper 
evidence. If such protests are successful, facts that one 
party considers essential may be barred. In most cases, 
an experienced arbitrator will not permit this to occur. 
Again, the arbitrator is not bound by the rules of 
evidence. In effect, he is attempting to secure the truth 
of the situation— to weigh the facts in terms of his 
knowledge of industrial practice, arbitration awards, 
and his interpretation of contract language. He rec- 
ognizes that an agreement rarely dots every or 
crosses every "t". It is impossible for the parties 
negotiating a contract to anticipate every possible 
situation which might occur. Problems Invariably arise 
because some language is ambiguous. The experienced 
arbitrator will usually not permit legal technicalities to 
prevent him from making a proper ruling on a particular 
situation. 

Invariably, arguments will have been presented 
throughout the entire course of the hearing, since it is 
informal in nature. However, the arbitrator might very 
well insist that the parties first concentrate on presenting 
the evidence and refrain from precise argument until 
the summary. Whether he so insists or not, one's final 
argument should be full and carefully refute all argu- 
ments of the other side. 



Clo 
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When all evidence has been presented, all witnesses 
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have been heard, all documents have been accepted, it 
is then time for each party to prepare and give a 
summary— to restate the factual situation, to emphasize 
again the issue and to lead the arbitrator toward a 
favorable decision, 



Briefs 

The arbitrator should be informed if and when 
either party intends to present a post-hearing brief. 
At the conclusion of the hearing, the arbitrator normally 
establishes a time of two weeks to thirty days during 
which the brief must be submitted. Frequently he will 
provide an additional two week period for a reply brief. 

In a brief, one is not expected to produce any 
argument that will help the opposing party. The arbitra- 
tor is experienced. He can weigh what is said. He can 
compare it with the language of the agreement. He can 
compare it with the_position taken by the other party. 
He is prepared to make the final determination. He 
neither needs nor requires each party to make a 
"balanced" presentation. And, of course, as at the 
arbitration hearing, one is no longer attempting to 
convince the opposing party. Conciliatory gestures 
have already been exhausted in the grievance pro- 
cedure. Each side has argued the position with the 
other. They've used reason. They've used logic. They ve 
pointed to past practice. They've analyzed the meariing 
and intent of the contract— and they have failed to 
convince each other. If they, had, there would not be 
need for arbitration. So now In arbitration, present 
your arguments to the arhitrator. He is the one who 
needs to be convinced, not the opposition. 

Upon receipt of the briefs the arbitrator begins to 
study the evidence, his notes, and to prepare his award. 
The award is normally due on or about thirty days after 
the close of the hearing. The "close" itself is designated 
by the arbitrator as the last date upon which briefs will 
be accepted or, if briefs are not submitted, the end of 
the hearing itself. \\Q 
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Cost of Arbitration 

In most cases, the cost of arbitration li economical, 
relative to the cost of lost time, itrikes, bad morale, 
frustration, and the other ills that affect us in labor 
relations. The first expense, of course, is the arbitrator s 
daily charge, In most cases, the arbitrator anticipates a 
one day hearing and one to one and one half days in 
which to study and write his award. His fee will vary but 
will always be known to you in advance. It probably will 
be $150 to $250 a day. Savings involved in selecting a 
$100-a»day arbitrator rather than a $206-a-day arbitrator 
are negligible since the cost is split between the parties. 
In any case, the arbitrator should be selected because 
of his appropriateness and skill, not because of his fee. 

A written transcript also costs money. In industrial 
arbitration, the written transcripts are rare. In many 
cases no written record need be kept. The arbitrator 
himself simply takes notes. However, if one believes 
that one's case is quite complex or that arbitration may 
last several days, a written record may be worth the 
cost. A certified court reporter— not a secretary- 
should make the transcript, someone who can certify as 
to accuracy. Again, the cost of the transcript, frequently 
rather large, may be shared by both parties although this 
is not necessarily so. If only one party desires the tran- 
script only that party will pay. 

Each party must also bear the cost of preparing its 
own case. It cannot be overemphasized that preparation 
is probably the most vital aspect of arbitration. It should 
not be neglected. If the case is of sufficient importance 
to go to arbitration the very best personnel possible 
should be secured to prepare and process It, and cost 
should not be an issue. 

In addition, arbitration may involve administrative 
fees—fees charged by the American Arbitration Asso- 
ciation for the work that it may perform in bringing the 
parties together and in selecting the arbitrator. A state 
or federal agency does not charge administrative fees; 
the cost of their total operation Is borne, by the tax- 
payers. All these costs must be weighed, not only 
against potential frustration, loss of morale, or strike and 
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disruption, but abo against the effect upon the contract 
language if one compromises one's position in the 
grievance procedure and therefore loses essential 
management prerogatives. Invariably, the long-term 
-value of successful arbitration greatly exceeds its short- 
term cost. 

In summary, there are four general principles to 
keep In mind as you develop arbitration techniques: 

1. If an opening statement explaining the rationale 
of tHe easFirtb be pfe?e^n^^^ be clear, 
concise, and well organized. 

2. Exhibits showing the factual basis for points in 
contention should be presented in the course of 
the hearing. 

3. Direct examination of witnesses should be to the 
point, complete but not repetitive. 

4. Cross examination should be used carefully and 
only in situations where the advocate is almost 
certain that the testimony obtained will weaken 
the case of the opposing party. 
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Chapter XII 



Administering The Contract: " 
The Arbitration Award 

The '^Award" is the written document returned to 
the parties by the arbitrator— his decision upon the 
matter submitted to him under the arbitration agree- 
ment. Ideally, it should decisively dispose of every 
specific questipn in dispute. His award must conform 
to the limits established by arbitration agreement. For 
example, normally the arbitrator is mandated^not to 
alter, modify, or change any portion of thf^acrual 
contract— nor to go beyond the question. 

However, the value of the award does not stop with 
the immediate parties. All in this field learn to study 
awards, determine their applicability to their situation, 
and receive guidance to the approach of arbitrators to 
the interpretation of contract language. 



The Four Parts of the Award 

Most awards can be divided into four sections. 
They usually begin with a statement asserting that a 
hearing was held on a particular date and then list the 
question(s) submitted to the undersigned arbitrator and 
the persons who were present for each side. 

Second, there may be a very short summary of the 
situation. For example: 

The grlevant had frequently been absent from work 
unexcused. On such and such a date he was absent 
again. The company sayrhe did not telephone; the 
man says he did. The company discharged him for 
his absence on that date, plus his accumulated past 
record. The company requests that its action be 
upheld; the union requests that he be reinstated 
with back pay. 
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This type of statement is merely a short, factual 
summarv of the nature of the case, 

Third, the arbitrator will present the facts as they 
were presented to him, He will Indicate the testimony 
and documentation provided by both sides,, adding his 
own observations so that everyone can clearly under- 
stand why he has reached his decision. 

Finally, there is the award page Itself, The arbitra- 
tor might, in the body of his observations, indicate the 
ruling to come. However, the award page constitutMfc, 
his decision. He might say the discharge of the grievanl 
was Justified. He might say the discharge of the grievant 
was unjustified under the terms of the agreement and 
that he shall be reinstated effective such and such a 

date. 1 J. 

Again, arbitration is an attempt to resolve a dispute 
that arises from a misinterpretation, misapplication, or 
violation of the contract. On its face, one would assume 
that one should be able to read the contract and know 
automaticallv that it means this or it means that. How- 
ever, this isn't the case. A few illustrative awards 
should prove this point. 

Example One; an arbitration case concerning a 
salary guide with one particular section titled "Masters 
Degree or Full Vocational Certification." An industrial 
arts teacher submitted a grievance because he felt he 
had full vocational certification and was not being paid 
accordingly. In the arbitration proceeding itself, the 
board of education pointed to the minutes of a board 
meeting in 1965 in which it was asserted that those 
Docational education teachers who had full vocational 
certification would be paid on the same scale as a 
teacher with a Master's Degree, 

The teachers' organization argued that the con- 
tract language was clear and unambiguous. It meant 
precisely what it said. If any teacher had either a Mas- 
ter's Degree or full vocational certification, he was to be 
paid on that scale. The board disagreed. It pointed out 
that those vocational education teachers who had 
preliminarv certification were paid on the bachelors 
scale and that there was nothing anywhere in the 
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contfact which mandated such payment. How did the 
case turn outP The position of the board was upheld. 

Example Twot a new superintendent came into a 
school district. He read the contract, and the contract 
stated that the school day shall be seven hours. He 
discovered, almost inadvertently, that as a matter of 
practice the special education teachers left the school 
when they finished with their last student, which was 
approximately a half hour to an hour before other 
teachers. He required them to remain as long as the 
other teachers because, again, he felt the contract was 
clear and unambiguous, It stated precisely the length 
of the school day and, of course, the contract applied to 
all teachers. The teachers' organisation pointed to 
contrary past practice involving the special education 
teachers going back approximately ten years. The 
arbitrator relied upon past practice, stating that there 
was no question but that the length of the day for the 
special education teachers was a negotiable , matten 
However, since he felt the board did not have the 
power to change the school day unilaterally, he ordered 
the special education teachers to be returned to their 
old schedule. In this particular case, the teachers' 
organization had requested that the special education 
teachers be paid one hour per day back pay from the 
beginning of the school year. The arbitrator rejected 
this argument, merely requiring that they go back to 
their old schedule starting with receipt of the award. 

Example Three: a case involving a dispute over 
personal leave days. The contract stated that the super- 
intendent had the power to determine the validity of a 
request for personal leave with pay. The superintendent 
had ruled that a particular reason was not valid and the 
teachers' organization had challenged him. There is no 
precedent for decisions in this area yet. However, the 
superintendent established as fact that he had certain 
standards, that he had followed these criteria con- 
sistently, and that he possessed the authority to make 
the determination based upon those criteria. The 
arbitrator agreed with him and refused to overrule the 
superintendent. 
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Example Four: a case involving a discharge in the 
private sector, but with general application. The 
company was engaged in the manufacture and ship- 
ment of phonograph records and the work iorce was 
primarily female. There were three relevant contract 
clauses: firet, a management rights clause; second, a 
discharge clause which guaranteed safficient and 
reasonable cause; third, a clause insuring the company's 
right to establish reasonable work rules. Two company 
work rules were Involved in this ease: first, a rule 
barring threats, intimidation, coercion or Interference 
with fellow employees on premises— the first offense 
making the employee subject to discharge; second, a 
rule which made the creation of discord or lack of 
harmony, the use of vulgar or abusive language or the 
making of false, vicious or malicious statements con- 
cerning any employee, the company or its product 
sufficient reason for immediate discharge. 

This particular case revealed great discord among 
the employees to the point that a group had filed a 
complaint against a fellow employee, arguing In their 
grievance that she had threatened, intimidated and 
coerced fellow employees, used vulgar and abusive 
language and made false, vicious and malicious state- 
ments concerning other employees. The company 
discharged the employee involved; however, the union 
intervened, and the company agreed to keep her on the 
job. Thereupon, the company Issued a letter which 
was read to everybody in the plant. The last paragraph 
of the letter stated: " Since this is the first time there has 
been a complaint of this nature, management is taking 
a lenient stand and gives due warning that a repetition 
of these violations will meet with immediate discharge. 

A month or so later, the company again discharged 
the same employee for the same reason. In arbitration, 
the testimony Itself necessarily revolved around the 
language used by the discharged employee. In this 
particular case, there were union members testifying on 
behalf of the company, as well as union membera 
testifying on behalf of the grievant. One witness for 
the company testified that the grievant had started a 
false rumor that she was pregnant. The witnesses for the 
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grievant asserted that they heard the woman herself 
say, "If it's a boy Vtn going to name it Joseph/' Ulti- 
mately, the arbitrator ducked this particular issue and 
worded his award as follows; ''It is possible that the 
union witness did start the rumor, or that the grievant 
started it, or that one of many others might have done 
so. Evidence presented at the hearing is insufficient to 
reach a determination, and for the purpose of deciding 
the validity of the discharge of the grievant, these 
allegations are disregarded." In other words, there was 
a mass of conflicting evidence revolving around this 
one particular issue and sufficient clear evidence on the 
other issues so that the arbitrator felt he need not 
attempt to determine who lied or who was truthful 

When the award got into the Issue of intimidation 
and coercion, the arbitrator decided several of the 
employees truly were frightened of the grievant and 
that the grievant had used vulgar and abusive language 
—loudly and in a very personal manner. Moreover: 
**Thli arbitrator is well aware that language which 
might be considered vulgar and profane in a social 
situation is commonly accepted as the language of the 
shop. The question to be determined, however, is 
whether the language used by the grievant exceeded the 
constraints of acceptable shop language/' And he went 
on to say that it was apparent from the testimony that 
the language used by the grievant did exceed the 
bounds of acceptability. 

Witnesses on behalf of the grievant testified that 
they often used the same type of language that she used 
and that they heard other employees doing the same. 
In response, the arbitrator stated, *'There is no particu- 
lar reason, with or without evidence, to doubt that 
others used the language or epithets ascribed to the 
grievant. However, this does not lessen the allegations 
made against her. It Is apparent that others did not use 
such language to the degree that the grievant did nor 
did they use It as part of their commonly expressed 
vocabulary/' Eventually, th& arbitrator reached the 
crucial issue- "This arbitrator is convinced, however, 
that the allegations made by the company that the 
grievant did threaten other employees, did use vulgar 
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and abusive language, and did make vicious and 
malicious statements concerning employees perceived 
themselves to be threatened and intimidated, so much 
so, that they requested police escort on different 
occasions/' The arbitrator therefore supported the 
position of the company and ruled that the individual 
was discharged for just cause. 

Furthef Examples: to date, most of the arbitration 
cases in education are not so simple and clear cut. For 
example: a case in which an individual requested a 
personal leave day. In her particular case, the airlines 
had changed the time of her charter flight, and the 
superintendent refused to grant her a personal leave 
day with pay, stating however that she could go without 
pay— which she did, and then entered a grievance. The 
board argued that the efficiency of the school was 
harmed by this teacher s leaving. The arbitrator, in 
discussing the various positions, pointed out that an 
article in the contract clearly gave the principal the 
authority to grant leave with due regard to the require- 
ments of his school He went on to say that the principal 
had a positive obligation to maintain efficiency in his 
school As an interesting aside, imagine the personal 
dilemma confronting the principal when this request 
for a leave day was made. Here was an exemplary 
teacher, a credit to the school, making a request which 
contradicted his obligation to maintain efficiency. 

The arbitrator, in his award, raised.these questions: 
''Do the events described by the grievant in this con- 
text constitute extenuating circumstances sufficient to 
outweigh 'requirements of the schoor so as to provide 
her with day off with pay? Who, besides the grievant, 
was affected by these circumstances? How serious were 
these circumstances? Could she have changed the cir^ 
cumstance? Knowing long in advance that reservations 
could not be obtained for her preferred day of depar- 
ture, could she not have made other plans?" 

In beginning to answer his own questions, the 
arbitrator said it was clear that the conditions described 
by the grievant were self-imposed, subject to her 
will, mnd to her capability to change. In this light, the 
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conditions she described were only *' extenuating" 
iniofar as she drslred not to change them. And finally, 
weighing all the videnee and- making his final state' 
ment, the arbitrator saiH- **On the other hand, the 
principal has an absolute obligation to maintain 
efficiency. In the prinpipalir judgment while he con- 
sidered the grievant's request reasonable, he neverthe- 
less decided granting leave would affect the efficiency 
of the school This was not a capricious judgment, 
lightly arrived at As it turned out, the grievant's ab- 
sence In fact, lowered the efficiency of the schooh The 
superintendent and principal were provided contract 
language that gave them the right to make the decision 
In terms of the effect upon the school" 

Even though in this case the teacher was an out- 
standing person, the arbitrator stated that her merit 
could not be the final determining factor; the efficiency 
of the management of the school came first. 

In another recent case, the arbitrator pointed to 
the demand made by the board in negotiations when it 
had, in effect, requested the same rule that a superin- 
tendent had now promulgated. He concluded: "Its 
efforts to achieve In arbitration what it could not 
obtain in the pre-contract negotiations in spring and 
summer of 1969 are not persuasive. But this finding does 
not stop the board from taking action against specific 
teachers who are unable to meet their professional 
responsibility and obligation/' In short, the arbitrator 
found against the board. This arbitrator took the posi- 
tion that if something is requested in negotiations and 
not achieved, it is not proper for him to grant it within 
the framework of grievance arbitration. Furthermore, 
he pointed out to the board that, regardless of his 
findings, if a teacher reports to work late, the board has 
full authority to discipline that teacher and should do 
so— but should not attempt to promulgate a rule 
applying to all teachere in order to penalize a few, 

Arbltrability 

In many cases, the question arises as to whether the 
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issue, the grievance. Is actually arbitrable. The normal 
arguments against arbitrabillty are that the grievance 
was not filed within the time required by the contract 
or that it does not fall within the scope of the definition 
of a grievance. On these issues arbitrators rule variously. 
The "timeliness" of a grievance is sometimes difficult 
to ascertain. For example, it's possible to have what is 
called a "continuing grievance". In other words, the 
contract clause might state that a grievance must be 
filed within thirty days. But when did the grievance 
actually occur? If an illegal or improper order is given an 
individual, and that order is given to him each day, the 
grievance is, in effect, repeated each day. If the board 
attempts to argue that the grievance time begins on the 
first day the order was given, it's very apt to lose. 

Another problem common in public employment 
occurs when a board decides that— effective on such and 
such a date, possibly two, three, four months in the 
future— it is going to take a certain action. When does 
the grievance begin? Does it begin on the date that the 
board passed the motion or does it begin on the date 
that the action itself occurs? Arbitratore differ, depend- 
ing upon their understanding of the grievance and of 
the manner in which it affects the working relationship. 

Consider another arbitration award concerning 
timeliness. The arbitrator said: "An initial issue on 
arbitrability has been raised by the city based u^n the 
grievant's failure to file his written grievance by the 
end of the shift on the day following the discussion, as 
required under the contract." Under the definition of 
a day contained in the agreement, the grievant was 
required to submit his written grievance no later than 
the end of his shift on Monday, since the date the 
grievance occurred was a Friday. The union conced^ 
that the grievance was not filed as provided by Ae 
contract, but argued that the city had waived and 
abandoned any right which it initially may have had to 
object to the timeliness by not raising the issue. 

The arbitrator continued: "I do not believe that a 
failure to object to the grievance at the first or second 
steps of the grievance procedure contained in this 
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collective bargaining agreement constitutes a waiver of 
the city's right to have the issue considered in arbitra- 
tion since it was clearly raised at step 3 level." He«went 
on to state: "If the matter had not been raised prior to 
the arbitration hearing, a waiver or abandonment of 
the right to do so might well be found to exist." But 
note that he did not say that it would be found to exist. 

Arbitrators are rather evenly divided in their 
approach to the problem of a defense being raised in 
arbitration which has not been raised during any 
previous level of the grievance procedure. In this 
particular case, the merits and the timeliness were both 
discussed prior to arbitration. In so noting the arbitrator 
said, "However, the union was apprised of the time- 
liness issue long before the demand for arbitration was 
filed, and while the grievance was still in the hands of 
the parties." Therefore the arbitrator ruled that this 
particular issue was non-arbitrable. 

It is important to remember that one arbitration 
award does not create a binding precedent. Each 
arbitration case stands on its own merits, and the 
arbitrator is free to reach his determination after 
weighing all the evidence, irrespective of the findings of 
any other arbitrator, 
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Chapter XIII 



Living With The 
Law of New Jersey 

INTRODUCTION 

The New Jersey Employer- Employee' Relations 
Act has been amended twice since It was first adopted in 
lJ4ironce in 1968 (Chapter 303) and once again very 
recently, ip October of 1974 (Chapter 123). The latest 
amendments have an overall effect of ^'putting teeth" 
into the old 303, but its language creates many new 
questions as well as answering some old ones. 

The single most significant feature is its opening 
section which establishes for the first time in New 
Jersey a specific list of unfair practices prohibited to 
public employers and employee organizations and 
which empowers the Public Employment Relations 
Commission (PERC) to enforce these prohibitions with 
the full authority of state law. In addition to establish^ 
ing unfair practices, the Xct also significantly alters past 
rulings in areas affecting collective bargaining and 
impasse settlement. Because the Act is so new, there are 
no true precedents to guide boards in mapping conduct 
and policy. But, although new, the Act is hardly unique. 
It is very similar to statutes in Pennsylvania and ten 
other states which are in turn very similar to the 
language of the National Labor Relations Act (NLRA). 
One can look to the experience of boards in Pennsyl- 
vania and elsewhere to anticipate the situations which 
will arise in New Jersey. Moreover, there is a sub- 
stantial, dynamic body of labor law in the United States 
as well as the extensive experience of the National 
Labor Relations Board (NLRB). It seems fair to assume 
that PERC will tend to look to NLRB history and to the 
precedents in national labor law when establishing its 
own guidelines in administering the New Jersey Act. 
With this background in mind, and remembering that 
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our conclusions are quite tentative, let us examine 
the implications of the new Act section by section, 
beginning with the Unfair Practice prohibitions. 

INTERrERENCE, COERCION, 
DISCRIMINATION 

Abstract from NEW JERSEY EMPLOYER- 

EMPLOYEE RELATIONS ACT 
P.L, 1874, c* 123— effective January 20, 1975 

An Act to amend and supplement the "New Jersey 
Employer-Employee Relations Act/* approved April 30, 
1941 (RL, 1941, c, 100) as said short title and act were 
amended and supplemented by RL. 1969, C. 303. 

BE IT ENACTED by the Senate and ^neral 
Assembly of the State of New Jersey. 

1. a. Employers, their representatives or agents are 
prohibited from: 

(1) Interfering with, restraining or coercing 
employees in the exercise of the rights guaranteed to 
them by this act. 

(2) Dominating or interfering with the formation, 
existence or administration of any employee organiza- 
tion. 

(3) Discriminating in regard to hire or tenure of 
employment or any term or condition of employment to 
encourage or discourage employees in the exercise of 
the rights guaranteed to them by this act. 

(4) Discharging or otherwise discriminating against 
any employee because he has signed or filed an affi- 

. davit, petition or complaint or given any information or 
testimony under this act. 

(5) Refusing to negotiate in good faith with a 
majority representative of employees in an appropriate 
unit concerning terms and conditions of employment 
of employees in that unit, or refusing to process griev- 
ances presented by the majority representative. 

(6) Refusing to reduce a negotiated agreement to 
writing and to sign such agreement, 

(7) Violating any of the rules and regulations 
established by the commission. 
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Items la. (5) and la. (6) above, concerning bargain- 
ing in "good faith", are sufficiently crucial and complex 
to merit separate treatment in a section following. The 
remaining prohibitions should be self-explanatory; but 
because they are the most serious, most costly, and 
most frequent of unfair practice complaints, they 
require some additional attention. 

By spelling out the precise nature of potential 
employer sins as well as facilitating the redress of 
grievances, the new Act will tend to encourage a larger 
volume of charges. Moreover, in recent years there has 
been an increasing amount of organizational activity 
among support personnel (custodial employees, bus 
drivers, cafeteria people, teachers aides, secretaries) as 
well as a general surge of militancy within established 
groups— two conditions which lead to tensions which 
lead to unfair practice charges. The board need not walk 
on tip toes, but it should be familiar with the provisions 
of the Act and their implications for day to day conduct 
and become sensitive to the simultaneously heightened 
fears and expectations of its employees. When militancy 
prevails, sometimes even the best efforts are insufficient 
to prevent charges. But in general, the surest way to 
avoid an unfair practice complaint is to establish 
practices that are fair. When in doubt, observe the 
following do's and dori'ts: 

During an Organizational Drive 

During a drive, tempers tend to run short and 
s( sitivities are magnified. Employers should make a 
particular effort to avoid any word or gesture which may 
be misconstrued as interference or intimidation. In 
particular: 

DON'T ever threaten anyone or promise anyone 
anything. DON'T threaten individual employees with 
dismissal or disciplinary action if they join the union, 
DON*T threaten to abolish certain jobs if the organizing 
effort succeeds. DON'T promise or imply that there will 
be financial benefits forthcoming if the union fails. 
DON'T make any statements, private or public, which 

124 

114 



might be construed as such threats or promises. 

DON'T interfere or become involved in any way 
with the organizational drive. In general, DON'T agree 
to check union authorization cards. (If you do so, you 
virtually preclude the possibility of demanding PERC 
hold an election at a later date.) If there are two or more 
employee groups contending for majority representa- 
tive, maintain a position of strict neutrality. You must 
not favor or Beem to favor one faction over another All 
factions have an equal right to obtain from you the 
names and addresses of relevant personnel. DON'T 
refu&e to supply such information. Union organizers 
have the right to pass out handbilli and other material 
to employees on public property during the employee' 
non-working time, (e.g. on the street after school). 
DON T attempt to bar such activity. However, manage- 
ment can forbid any solicitation or union activity 
during working hours on school propefty. Although he 
should be cautious, an employer need not remain mute 
during an organizational drive. Under the Free Speech 
Doctrine, management has a guaranteed right to com- 
municate with its employees— providing that such 
communications are factual and do not embody threats 
or bribes. Management can make its position clear: it 
can advise its employees that they would be better off 
without a union. But It should be careful to frame its 
opinions so they cannot be later construed as coercion. 
The best place for making one's case is an open public 
forum: a general memorandum or a question and 
answer session with the entire employee group. Private 
meetings with individual employees or small groups 
will invariably be interpreted as intimidation even if the 
employer's intent is innocent. 

Again, during an organizational drive, employees 
will be particularly sensitive to management pressure. 
Union militants will be actively looking for anything 
that smacks of an unfair practice. If management is to 
avoid being charged during such a period, it must frame 
its words and actions with the employees' viewpoint in 
mind, N(Ianagement's policy must not only be fair; it 
must seem to be fair. 
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Ongoing Beiponsibilities 

The end of an organizational drive does not mean 
the end of volatile situations. Management must make 
continued efforts to maintain a manifestly fair policy 
toward all its emplu>ses. In particular, DON*T dis- 
criminate against an employee because of his union 
activities. Likewise, DON'T discriminate in favor of 
any employee who has refrained from joining the union. 
Charges of discrimination are among the most frequent 
and most serious of unfair practices. Moreover, they 
often cost the board money— in the form of back pay 
awards. With union militancy on the rise, even the best 
intentloned management group may be unable to 
avoid charges. Any union member who is fired or 
disciplined is likely to feel, true or not, that the action 
was taken unfairiy, as a result of union activities. The 
best way management can prepare itself for such 
eventualities is to make sure in advance that its overall 
attltutde toward its employee groups is demonstrably, 
historically fair and that any action it takes against 
individual employees can be justified in light of past 
policy and precedents. For example, consider the 
following recent case in Pennsylvania: a nontenured 
teacher complained that she was not rehired because of 
her activities as a union militant. She had appeared on a 
picket line with a sign only three days after she was 
first hired. Subsequently, her contract was not renewed. 
She filed an unfair practice charge. Fortunately, how- 
ever, the local board was able to establish that they 
really hadn't known she was active— even though her 
picture had appeared in the paper— and that she was 
not rehired because she had gotten an unfavorable 
reference from her teachers' college. The board also 
showed that it had a long record of not employing or 
continuing employment of people who received such 
unfavorable recommendations. The state commission 
ruled in the board's favor. 

This is not to imply that a Board of Education com- 
mits an unfair practice when it discharges a striking 
teacher in New Jersey. It has not been determined by 
PERC whether such an action is illegal under Chapter 
123. 12Q 
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A few more DO'S and DON'TS^ DON'T maintain 
or aid other dlitricts who maintain a hiring ''blackhst". 
This is a very serious charge. DON'T interfere or seem 
to interfere with an employee who is exercising his 
right to grieve. DON'T attempt to persuade an employ- 
ee or employee group to drop or not to file a complaint. 
DON'T refuse to process an employee grievance— even 
though you judge It to be improper or frivolous. DON'T 
attempt to negotiate with or deal with anyone but the 
majority representative in matters of employer-employ- 
ee relations. If management wishes to meet with an 
employee group, it must inform the majority repre- 
sentative prior to the meeting. Dlfftculties often arise in 
this area because in the public sector employees are not 
required to join a union, and in many districts there are 
significant numbers of employees who don't participate 
in union activities or oppose the entire union concept. 
Under these circumstances, principals and superin- 
tendents are often tempted to treat their union and 
non-union member employees as two separate groups. 
Such conduct is in clear violation of the unfair practice 
Act and will prompt an immediate charge. Although not 
all employees are union members, the majority repre- 
sentative represents the interests of all employees in 
the unit. Any effort to bypass the majority representa- 
tive is illegaL 

Finally, DON'T attempt to make any unilateral 
changes in working conditions or the terms and con- 
ditions of the contract without negotiating such changes 
first with the majority representative. (For a more 
detailed treatment of this complex issue, see the section 
below headed "Unilateral Actions'*.) 



THE EMPLOYEE ORGANIZATIONi 
UNFAIR PRACTICE HIBITIONS 

Abstract from NEW ^ERSEY EMPLOYER- 

EMPLOYEE RELATIONS ACT 
P.L. 1974, c* 123=effective January 20, 1975 

b. Employee organizations, their representatives or 
agents are prohibited from: 
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(1) Inteffering with, restraining or coercing em' 
ployaes in the eKerclse of the rights guarantead to them 
by this act, 

(2) Interfering with, restraining or coercing a 
public employer in the selection of his representative 
for the purpose of negotiations or the adjustment of 
grievances. 

(3) Refusing to negotiate in good faith with a 
public employer, if they are the majority representative 
of employees in an appropriate unit concerning terms 
and conditions of employment of employees in that 
unit. 

(4) Refusing to reduce a negotiated agreement to 
writing and to sign such agreement, 

(5) Violating any of the rules and regulations 
established by the commission. 

This section of the new Act is taken virtually 
verbatim from the NLRA. The prohibitions are largely 
self=explanatory and in general parallel the phrasing 
applicable to employers. 

Employee Unfair Practices are most likely to occur 
during organizational drives (e.g. among support 
personnel groupsX particularly when two or more 
factions are contending for majority representative. In 
such times, management's safetest posture is one of 
complete, public neutrality. Best to leave the responsi- 
bility for resolving majority representative disputes 
where it now legally belongs: with PERC. 

Another junctufe at which employee organization 
violations are perhaps more likely Is at the onset of the 
bargaining season. Again, although not all employee^ 
are organization members, the organization has the 
responsibility for representing the interests of all em= 
ployees in its unit. And, of course, all employees share 
equally the fruits of a successful negotiating effort- 
even though they may not have in any way assisted or 
financially supported that effort. This paradox is a 
source of some frustration among organization leaders. 
When a protracted and potentially costly negotiating 
period approches, tensions between organization 
members and non-members may surface. Management, 
again, should remain aloof. Boards should be particu- 
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redress inter-employee unit grievances by incorporating 
language into the contract. One example of this tactic 
occurred in a recent negotiation during which the 
organization representative demanded that the board 
agree to collect $85 from each employee non-member 
for the purpose of supporting the organization's 
negotiating effort. PERC has yet to establish guidelines-, 
on such matters, but in the past such agency shop 
agreements have been ruled illegaL 



''GOOD FAITH" BARGAINING 

PERC has recently Issued a decision in which it 
adopts the definition of '*good faith bargaining" stated 
in this chapter. State of New Jersey and Council of New 
Jersey State Cdllege Locals, NJSFT-AFT/AFL'CIO. 
CO-12, August 14, 1975, 

Since the very beginningi of modern labor law with 
the Wagner Act and the NLRA, negotiators have had a 
duty to bargain in good faith. What the amended Act 
does is to make this duty explicit — ^a binding obligation 
codified for the first time in New Jersey state law. What 
constitutes "good faith"? A difficult question. Obvious- 
ly, any single formula is simplistic, inadequate. "Good 
faith" is a matter of intent; and until state Commissions 
hone their powers of ESP, their judgements will remain 
fallible and intensely subjective. Nonetheless, if NLRB 
procedures and precedents hold true for New Jersey, 
one can formulate a few guidelines to aid board 
negotiators in minimising the number of complaints to 
which they are subjected. 

In general, PERC is likely to evaluate the totality 
of the board's bargaining posture in rendering a good 
faith judgement. If a board has been negotiating in 
good faith— that is, actively, flexibly pursuing just 
settlement— the honesty of its efforts will surface 
inevitably in a complaint hearing. In addition, there 
are a number of specific things board negotiators can 
do— and refrain from doing— In order to shore up their 
position and make available clear, quantUatiue indices 
of good faith. 
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1. Management CANNOT refuse to negotiate. 
It must meet with the majority representative when- 
ever he is ready to go to work. This obUgation applies to 
any mandated negotiation of working condition 
changes, as well as to annual contract negotiations. 

2. Management's negotiator must be readily 
available to negotiate. Management cannot bargain 
merely at its own convenience: every second Tuesday 
from 8 to 10 p,m. Any attempt to limit the times or 
places at which negotiations occur may be interpreted 
as an overt Indication of bad faith or "surface" bar- 
gaining. One method by which a negotiator may cover 
himself against this charge is to open the first bargaining 
session by reading into the record a formal statement of 
management f willingness to meet at any time to discuss 
any issue for as long as it takes to reach a settlement. 
Patience, an iron constitution, and an ability to induce 
insomnia are also helpful— as the example discussed at 
the conclusion of this section will indicate. 

3. Availability is a necessary but not sufficient 
condition of good faith. Management must also listen 
and fespond. One need not agree to employee proposals 
nor match every proposal with a counter proposal; but 
PERC will look for clean quantitative evidence that 
management is maintaining a genuine ongoing dialogue 
with the majority representative, and a long list of 
constructive counterproposals will carry considerable 
weight. 

4. DON'T reject any employee proposal out of 
hand. DON'T indulge in sarcasm or ridicule. If the 
organiiation makes a patently unacceptable demand, 
management should respond with an equally tough 
counterproposal: if you're stung, sting back. But keep 
the process moving. 

5. DON'T issue ultimatums or draw lines in the 
dust. In both public and private statements, maintain an 
appearance of flexibility. 

6. DON'T refuse to give relevant employee data 
to the organization negotiators. In general, it seems 
that management at a minimum must supply, upon 
request, the names and addresses of all employees in 
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the bargaining unit. It must also make available 
pertinent economic information (e.g., wage rates, 
salar)' rates, eta) 1/ the union can substantiate that it 
needs this information in order to bargain effectively, 

7, DON'T insist on patently illegal or frivolous 
contract provisions (e.g,, that the head of the employee 
group resign)— even if the organization seems to be 
behaving frivolously itself. 

8, DON'T refuse to negotiate any negotiable Issue. 
(See the section below entitled "Negotiability" for a 
more detailed discussion of the significant impact the 
new Act has had in this complex area. ) 

9, DO demonstrate your willingness to make 
concessions {e.g., by keeping up a steady flow of 
counterproposals.) Look for issues on which you can 
afford to compromise without undermining your 
overall position, A long laundry list of concessions- 
even minor concessions — is a bulwark in an unfair 
labor practice hearing. 

10, DON'T miss scheduled negotiating sessions- 
whatever the excuse— or indulge in any tactic that 
serves only to delay bargaining. 

11, Finally, particularly If the negotiation is likely 
to be long and bitter, management should protect its 
position by maintaining an accurate record of the 
negotiations from start to finish. Any recordkeeping 
tends to Inhibit frankness a bit, but such effects should 
be risked if there is any likelihood of a subsequent 
union complaint. At a minimum, the management 
representative might have his own secretary present 
taking stenographic notes, A tape recorder can also be 
used, although it especially tends to interfere with 
freeflowing exchange. If negotiations are going to be 
unusually touchy, the management representative 
should also consider employing a court reporter whose 
neutrality cannot be questioned. All these measures to 
establish an official record are legal and well prece- 
dented. 

Unfortunately, even if management follows these 
guidelines to the letter, it may be unable to avoid a bad 
faith bargaining charge. The Act tends actively to 
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encourage unions to make complainti, and organization 
negotiators over the years have become quite skillful in 
using unfair practice charges to Intimidate manage- 
ment representatives and thus gain psychological 
leverage in the bargaining process. Frankly, the actual 
penalties for management's conviction of bad faith are 
not terribly severe: generally, merely an order to return 
to good faith bargaining and perhaps a public notice 
that management has been found quilty. Nonetheless, 
because employers are so vulnerable to public ill will, 
the provisions of the Act give employee unions a power- 
ful new weapon. One example should be sufficient to 
illustrate the tactic at work. 

A management negotiator recalls: 
We were negotiating a contract with a union, the 
UAW, a very militant group. . , I was very young 
and inexperienced at the time. I didnt know how 
this process worked and I believed that it was a 
rational process where if you had good arguments 
and good sense you would win. I thought it was a 
debating contest, which it is certainly not, . . 
The tactic of the union was to force you into long 
negotiating sessions and tire you out and get you so 
sick of the process that you would agree to things 
that you would otherwise not agree to. On instruc- 
tion of our vice president of personnel we were 
supposed to be ready to negotiate at any time. Here 
we were locked up in this hotel; the union was 
playing cards down at the other end of the hotel; 
and we were sitting there like good representatives 
watting to negotiate. About three in the morning I 
went to sleep. I wasnt going to sit around and wait, 
I wmnt asleep more than fifteen or twenty 
minutes when in came the union, ready to negoti- 
ate. They said, ^^We re ready to negotiate. You re 
asleep. Thats an unfair labor practice. You re 
refusing to bargain. We're going to go and talk to 
your people about this" They did so, and tried to 
make a big deal about the incident. But all they 
were really trying to do was to intimidate me so 
that in the negotiating process 1 might be a bit 
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more favorably inclined to go along with their 
proposals. 

To summarize: bargain actively, frequently, and 
flexibly. Use seasoned professional negotiatoi^. Main- 
tain an accurate record of the proceedings. Stock up on 
black coffee. Of course, the duty to baigain in good faith 
also extends to tne union. Most of the indicators of bad 
faith listed above also hold true for labor organizations. 

THE NEW JERSEY PUBLIC EMPLOYMENT 
RELATIONS COMMISSION 

The principal agency charged with enforcing and 
ajudieating New Jersey's unfair practice statutes is the 
Public Employment Relations Committee (PERC). The 
new law gives PERC significant additional powers and 
responsibilities in the collective bargaining area and, in 
general, tends to strengthen PERC's position as the 
definitive arbitrator of all New Jersey labor disputes and 
grievances. Insufficient time has passed since the new 
law's passage to allow PERC to establish a *'track 
record" of decisions. Nor has it yet finaliied its rules — 
although it did issue tentative procedural guidelines on 
January 13, 1975. Thus, New Jersey boards should 
be aware that the following analysis (particularly the 
section on complaint processing) is quite preliminary 
and should take it upon themselves to ensure that their 
representatives maintain an ongoing check on sub- 
sequent PERC policy statements and rulings. 

Organizational Structure 

PERC is composed of seven members, appointed 
by the governor with the advice and consent of the 
state senate: two members representing employees; two 
members representing employers; and three members 
representing the general public, including a chairman. 
The position of the chairman is a full-time, salaried 
appointment. Other PERC members serve on a per 
diem basis, (For further details of PERC's composition, 
see amended section 6, PL, 1974, c, 123< ) 
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Powers and Obligations 

(1) To pravent and prosecute any conduLt deemed 
an Unfair Practice under state law. 

Note: Section 1 f. of the amended law strengthens 
considerably PERCYS powers to act definitively in these 
mattei^. The section reads in part: 

f. The commission shall have the power to apply 
to the Appellate Division of the Superior Court for 
any appropriate order enforcing any order of the com- 
mission issued under subsection c. or d. hereof, and its 
findings of fact, if based upon substantial evidence on 
the record as a whole, shall not, in such action, be set 
aside or modified; any order for remedial or affirmative 
action, if reasonably designed to effectuate the pur- 
poses of this act, shall be affirmed and enforced in such 



proceeding. 

In other words, PERC^ decisions are virtuaUy 
final Parties may still appeal to the courts, but in 
deciding the appeal the courts may not overturn or 
ignore PERC's findings of fact in the case. 

Given this restriction. It is unclear how many mat- 
ters will go beyond PERC. 

(2) To interpret and define the language and 
intent of the state labor relations law. 

(3) To resolve labor disputes and impasses via 
mediation, fact-finding, and arbitration; (See section on 
**Fact Finding" below.) 

(4) To determine the negotiability of collective 
bargaining issues. (See the section below entitled 

Negotiability'' for a more detailed discussion.) 

(5) To conduct and/or regulate elections for 
the selection of a majority representative of a given 
employee bargaining unit. Such elections need not be 
held in every instance; but in the event of a dispute, the 
employer or an employee faction may request PERC to 
intervene. 

(6) To establish specific times for the beginning of 
bargaining and impasse procedures, so as to allow ample 
time for dispute settlement prior to budget submission 
dates. 

In tentative regulations promulgated on January 



124 

131 



13, 1975, PERC said that collective bargaining must 
begin at least 120 days prior to the budget submission 
date. (February). Bargaining sessions can begin even 
earlier than 120 days if both parties v^lsh, nor are parties 
precluded from mutually agreeing on automatic con- 
tract renewal Despite these new guidelines, it is un» 
known whether PERC will seek to enforce rigorously its 
bargaining deadlines. A virtually identical provision in 
Pennsylvania's Labor Relations Law has been historical- 
ly ignored, principally because thorough enforcement 
would require more expenditures and manhours than 
the state commission had deemed justified. 

(7) To enforce its findings by issuing cease and 
desist ordere, remedial action onders (including back-pay 
orders); to serve complaints, conduct investigations, 
hold hearings, etc. 

(8) To apply to the courts to enforce PERC 
decisions. 



Frodessing an Unfair Practice Charge, Step by Step 
(Tentative Procedures )i 

WHO MAY INITIATE A CHARGE? Any indi- 
vidual or representative or class of Individuals. 

Step 1: Filing the Charge. PERC will supply a 
simple one«page charge form with appropriate check off 
boxes and blanks which must be submitted with five 
copies. A charge must be filed within six months of 
the alleged violation — unless the plaintiff has been 
prevented from lodging a charge, in which case, the 
six-month period will be taken to have begun at the 
time the plaintiff is no longer prevented from filing. 

Step 2f riling a Supporting Brief, Within seven 
days of filing the initial charge form, the party making 
the charge must file an extended brief in which he de- 
tails the pircumstances of the alleged violation. This 
ruling is obviously designed to reduce the number of 
frivolous charges filed in haste or anger or to gain 
bargaining leverage. 

Step 3: PERC Conducts a Pre^Hearing Confer- 
ence. PERC, under its current practice, u^ill not invest!- 
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gate unfair practice charges, The PERC staff member 
aisigned to the matter will bring the parties together in 
an Informal meeting in order to reach a settlement 
between the parties or to clarify t issues in the case. 

Step 4i Complaint. If no settlement is reached and 
if the charge, if true could be an unfair practice, PERC 
will issue a complaint. 

Step Bi Hearingt PERC will set a time for a full 
hearing into the charge and will appoint an admin^ 
tstrative hearing officer^ who will function as the 
equivalent of the trial examiner: Hearings are not 
bound by the formal legal rules of evidence. The admln^ 
istrative hearing officer decides what is admissable and 
relevant gnd what is not. On the other hand, the legal 
rules of privilege must be respected, and the com- 
plaining party has the burden of proof. Under the new 
law, one need not be an attorney to argue a case at a 
PERC hearing. 

Step 6, The administrative hearing officer will 
weigh the hearing evidence and will prepare a formal 
report which includes his findings of fact, conclusions of 
law, and his recommendations. 

Step 7* PERC will receive, review, and— normaiiy 
—adopt the administrative hearing officer s report. 
However, either or both of the parties may appeal to 
PERC prior to Its decision. PERC may review the 
record, take new testimony, and alter or reject the 
administrative hearing officer's conclusions. If a hearing 
seems to have gone badly, the board should immediately 
prepare to take its case directly to PERC. Again, one 
need not be an attorney to argue before PERC. 

Step 8; Appeali The losing party may take its case 
to the appellate courts. However, boards should 
remember that Section (1 f j of the new law (see above) 
severely limits the scope of the court's power to reverse 
a PERC decision. 

Most dlspute& will eventually end at the PERC 
level. Important Notei Under the new law, an unfair 
labor practice complaint can be amended at any time 
during the process, before, during, or after the hearing. 
Responses to complaints can be amended with equal 
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freedom, As a consequence of this ruling, hearings may 
tend to drag on at great length. But we have yet to see 
the new guidelinei at work. In this area and many 
others^ we can expect PERC to refine and alter its 
procedures as it acquires more experience with the 
unfair practice statute. 

NEGOTIABILITY 

In addition to establishing an explicit set of unfair 
practices, P,L. 1974 C, 123 made a series of crucial 
changes in PERC's powers vis a vis collective bargaining 
which have serious implications for board policy forma- 
tion and negotiating strategy. Particularly significant 
are section Id. and section 10 which read as follows* 

d. The commission shall at all times have the 
power and duty, upon the request of any public em- 
ployer or majority representative, to make a deter- 
mination as to whether a matter in dispute is within 
the scope of collective negotiations. The commission 
shall serve the parties with its findings of fact and 
conclusions of law. "Any determination made by the 
commission pursuant to this subsection may be appealed 
to the Appellate Division of the Superior Court. ^ 

10. Nothing in this act shall be construed to annul 
or modify, or to preclude the continuation of any 
agreement during its current term heretofore entered 
into between any public employer and any employee 
organization, ^nor shall any provision hereof annul or 
modify any pension statute or statutes of this State 

In the past, the procedures for determining 
.negotiability were rather ambiguous. Gradually, the 
courts were beginning to move in and to fence off 
certain areas as negotiable or non-negotiable. (For 
example, the New Jersey Supreme Court in a recent 
series of decisions involving the Burlington County 
College and the Dunellen and Englewood Boards' uf 
Education seemed to say that certain matters did not 
affect major educational policy and were therefore 
subject to mandatory negotiations, ) The new law ends 
this piecemeal approach and throws prior court de- 
cisions into question. As of January 20, 1975, PERC has 
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the clear responsibility to determine negotiability. 
PERC has yet to establish any guidelines in this crucial 
area. Labor organizations contend that Section 10 will 
force PERC to rule that everything Is negotiable, but 
pensions. Answers to this question will be given by 
PERC and eventually the courts. 

It could be argued that this seems to have been the 
legislature's intent. During the debate In Trenton, 
opponents of section 10 argued for two board limita- 
tions of the scope of negotiability- a) that boards retain 
their statutory responsibilities and b) that boards retain 
their management rights to exercise that statutory 
responsibility. But these exclusions failed. In light of 
this legislative history, PERC may place fewer Issues 
beyond the bounds of the collective bargaining process 
than are currently considered management prerogatives. 

However, one should be careful here to make an 
important distinction with regard to PERC's new 
powers. Upon the request of either party, PERC has the 
power to determine the negotiability of an issue in 
dispute. But it does not have the power to determine 
the content of collective bargaining or to dictate the 
terms and conditions of a contract. Even under an 
unfair practice proceeding, PERC cannot Insist that any 
agreement contain any particular provision, (e.g., the 
courts have overturned a NLRB remedial order de- 
manding that a contract contain a check off clause.) In 
sum, PERC's power to determine negotiability should 
not inhibit boards' pureuit of healthy self-interest at the 
table. Boards can have management rights clauses; they 
can have a "zipper clause" which puts an end to 
bargaining. (But see the section below entitled "Uni- 
lateral Actions.") Nonetheless, the Act will obviously 
make bargaining more arduous for the employer. 
Boards should be prepared for associations to confront 
them at the onset of negotiations with an NJEA pre- 
pared "master contract" and to insist on negotiating 
every single point in that contract. Under these cir- 
cumstances, if the board takes the position at the table 
that an Issue is non-negotiable, it can be virtually 
certain that it will be hit with an immediate unfair 
practice charge. 138 
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This admitted vulnerability, however, should not 
deter the board from taking principled positions. For 
example, many associationi want—and some districts 
have naively agreed to— contract provisions which 
specify class size. Such provisions ultimately affect the 
board's hiring and firing policy. If the board believes, as 
well it should, that It is its basic right to determine the 
number of employees to be employed, then it should 
stand firm, even if the association threatens a charge. 
Fundamental issues of principal should be tested and 
argued out fully^ — not conqpded in advance. In any 
case, boards must be much more wary than they have 
been in the past about the long-term, state-wide impli- 
cations of contract provisions and contract language, 
(See also the section below entitled ''Arbitration/') 



DEtERMINING THE BARGAINING UNITS 

Mixed Units. In general, the new Act prohibits 
"mixed bargaining units" (I.e., units containing dif- 
ferent classes of employees)— un/es^ the mixed unit has 
a majority of the "higher class'' of employee. For 
example, a unit containing both teachers and secretaries 
must have a clear majority of teachers. 

Definitions. The ambiguities and apparent contra- 
dictions in some of the language in Section 3 of the new 
Act give rise to several important questions. Section 3d. 
excludes elected officials, members of boards, and 
commissions, managerial executives and confidential 
employees*' from the term employee " 

The term "managerial executims' is later defined 
to "include only the iuperintendent or other chief 
administrator, and the assistant superintendent of the 
district," In the past, assistant superintendents have 
been generally included in the principals' association. 
Are they now out? And how many assistant super- 
intendents? In some districts, business administratoi^ 
have the title ^'assistant superintendent," (Later, in 
paragraph seven, in defining "managerial executives'*, 
the title "assistant superintendent*' is not mentioned, 
further confusing the issue. ) 
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The definition of the term "confidential employ- 
ee'' is also opon to interpretation and will become an 
increasingly important issue as more and more secre- 
tarial associations are organized in the next few years. 
Tentatively, PERC seems to have specifically excluded 
from bargaining units of secretaries the secretary of the 
superintendent and the secretary to the Board Secretary, 
But complete guidelines have not yet been drawn. In 
the absence of clear determinations, each board should 
initiate efforts to clarify bargaining units prior to the 
onset of the next annual contract session. 

FACT FINDINGi IMPLICATIONS OF 
THE NEW ACT 

Under the new Act, when negotiations reach an 
impassei either party can request PERC to institute 
fact-finding. And— this is new—the costs incurred 
during Jact-finding are to be borne wholly by the 
commission. In the past, fact-finding costs were shared 
by the two parities — ^bills often running to $500 or more 
each. But now fact-finding Is free. As a result, we must 
expect to see a lot more of it. In Pennsylvania where 
provisions similiar to New Jersey's statute have been in 
effect for some time, fact-finding has become almost a 
habit with employee groups. After all. If the employees 
can't settle without mediation, they're not going to 
settle until after fact-finding because they have abso- 
lutely nothing to lose. 

The procedures applicable to fact-finding appar- 
ently will remain much the same as they have been in 
the past: PERC will submit to the parties a list of three 
fact-finders. Each side will be able to eliminate one 
name if it so desires. Then PERC will assign a fact- 
finder from the remaining list of names. As before, the 
parties may jointly request the appointment of a particu- 
lar fact-finder, Including the person who served as 
mediator, or a member of the commission. In a major 
change, the new law permits a public fact-finding 
heartng If both parties agree. In the past, fact-finding 
only became public knowledge if PERC chose to publish 
a transcript or report, which It rarely did. 
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ARBITRATIONrlMPLICATIONS OF 
THE NEW ACT 

^ , In the past, boards often sought to bar the: arbi- 
trability of certain issues, even though they were in the 
contract, arguing that they were matters of inherent 
educational policy. If the unions' contentions on 
negotiability are correct, this may be more difficult or 
impossible, thus behooves boards to examine con- 
tract language, past and future, with extra care and 
to insist on precise, tight phrasing. 



UNILATERAL ACTIONS 

Section f: 

b. any changes or modifications in terms and 
conditions of employment are made only through 
regotiation with the majority representative; proposed 
new rules or modifications of existing rules governing 
working conditions shall be negotiated with the majority 
representative before they are established. In addition, 
the majority representative and designated repre- 
sentatives of the public employer shall meet at rea- 
sonable times and negotiate in good faith with respect to 
gnevahces ahd terms and conditions of employment 

The Act provides that "any changes or modifica- 
tions in the terms and conditions of employment" or 
"proposed new rules or modifications of existing rules 
governing working conditions" be negotiated with the 
majority representative. What is a **working condition"? 
"A working condition is what you have to negotiate 
over," one professional negotiator wryly noted. In 
effect, the phrasing of the Act Is so broad that the board 
risks an unfair practice charge any time it makes any 
sort of policy change that affects teachers. Obviously, 
the board should make every effort to win employee 
organization consent for proposed changes affecting 
them. The head of the local association should be con- 
sulted as early as possible. Management should be 
conciliatory and responsive. If the association makes 
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some' feasible suggestion, the board should incorporate 
it. This in itself is evidence of good faith negotiation. 
But despite good faith and its best efforts, the board 
may find that it needs to make a change which the 
association opposes. In general, if the board's need is 
serious, it should probably proceed unilaterally— 
understanding that it may have to face an unfair 
practice charge, 

EPILOGUE 

What will continue as major Issues between the 
collective parties — ^the boards and the employee 
organizations? 

Money 

Money— salaries, economic fringe benefits— is 
and will probably remain a primary source of con- 
troversy. Many near-completed doctoral dissertations, 
including at least one in New Jeney, are attempting 
to measure the impact of collective negotiations upon 
teachers' salaries* It will be somewhat surprising if they 
fail to find that it has increased salaries at a greater 
rate than would have been expected without negotia- 
tions* 

One might also expect, if studies were made, that 
among all public employees teachers have received a 
greater share^ percentage wise, than have any of the 
other groups. Why might this be? 

One reason is the '^product'' — the education of 
children as compared to the protection of the public, 
the collection of garbage, or the many other services 
performed by public employees. This is not an assess- 
ment of relative importance, but rather a measurement 
of the community emotional involvement, 

A second reason is the readiness of the teachei^' 
organizations when negotiations first began and their 
extensive supporting staffs. Large numbers of experi- 
enced and w^ell-trained negotiators were available to 
assist the local organizations, probably a larger number 
by far than were available for any other group. 



Scope of Bargaining 

The scope of bargaining will remain controversial 
isiue regardless of what the law might say or as it might 
be changed. The employee organizations will continue 
to push to negotiate matters which the board believes 
not to be negotiable. A law will not change this. 

Possibly, over the long haul, everything will be 
negotiable. However, Just as obviously, this will be 
bitterly opposed by the boards and other public man- 
agers. The battle will be joined, not only in negotiations, 
but also in grievances, arbitration proceedings and 
unfair practice hearings and will be never-ending. 

The professional educators are not the advocates 
for local lay control of education and will continue to 
attempt to share, if not assume, control themselves! The 
difference between that which is "major educational 
policy'' and that which is an Impact of a change in such 
policy .is not clear cut and the additional problem 
remains as to the impact of negotiations law upon 
educational law. 



Settlement of Grievances 

The issue of whether the Commissioner of Educa- 
tion or an arbitrator should resolve a grievance— or 
which type of grievance should be settled by which 
agency^ — is not going to be easily resolved, 

Not only Is the issue of the scope of bargaining 
involved, but also the issue of whether such arbitration 
should be binding or advisory. The latter issue will 
probably be resolved by most parties in favor of binding 
arbitration. The issue of the Commissioner s jurisdiction 
is apt to be with us much longer. 



Acceptance of the Employee Organi^tion 

This might well be the most difficult issue of all. 
In industrial labor relations it is referred to in terms of 
the "maturity" of the relationship. 

At some point in time the parties should acquire an 
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empathy for the peeuliarities and problems of the other. 
If they fail to do so, the militant adversary relationship, 
which might exist and be accepted at times of contract 
negotiation, will become the year-round relationship 
and as suchj is not easily tolerated. 

A school administration should frequently meet 
with the employee organization leadership to keep them 
aware of new problems, new conditions, and changes in 
old conditions. However, the employee organization 
which seizes upon the information it receives in such 
meetings to propagandize, publicize and in general, 
%o *^heat up the troops," will soon find that such 
meetings are not being held, and information is not 
forthcoming. 

The parties also must learn to compromise their 
grievances. Some of course do not lend themselves to 
compromise. However, many more could be com- 
promised than now are. 

Finale 

A major area that has been little considered is the 
impact of negotiations upon managerial procedures and 
does not lend itself to the purppie of this book. But 
consideration must be directed to problems such as 
the need to increase the number of administrators based 
upon an increase in the number of required evalua- 
tions, increased pe^onnel functions, and the like. 

The availability of administrative time is fast 
becoming a concern. The time demands upon principals 
and superintendents is increasing almost daily and 
boards must find means of resolving this. 

The question of necessary managerial training, who 
is to provide it and who is to pay for it, requires thought, 
as do so many other problems stemming from collective 
negotiations. 

The board's primary concern in negotiations must 
be operational control, as well as managerial efficiency, 
and must not be lost by default. 
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1947 NEW JERSEY CONSTITUTION 

Article I, Section 19 

Persons in private employment shall have the 
right to organize and bargain collectively. Pecans in 
public employment shall have the right to organize, 
present to and make known to the State, or any of its 
political subdivisions or agencies, their grievances and 
proposals through representatives of their own choosing, 
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Sentences and phrases in italics are the portions of 
the law added by Chapter 123. [Bracketed] sentences 
and phrases in regular type are portions of the law 
deleted by Chapter 128. [Bracketed and italicixed] 
sentences and phrases are proposed additions which 
were not adopted by'the Legislature. (Editor's Note) 

[THIRD OFFICIAL COPY REPRINT] 
SENATE, NO. 1087 

STATE OF NEW JERSEY 

INTRODUCED APRIL 16, 1974 
By Senators HORN, WILEY, FELDMAN, REDELL, 
PARKER and DWYER 

Referred to Committee on 
Conference and Coordinating 

AN ACT to amend and supplement the "New 
Jersey Employer-Employee Relations Act," approved 
April 30, 1941 (P L. 1941, c. 100) as said short title and 
act were amended and supplemented by P.L. 1968, 
c. 303. 

BE IT ENACTED by the Senate and General 
Assembly of the State of New Jersey: 

1. a. Employers, their representatives or agents are 

prohibited from: 

. (1) Interfering with, restraining or coercmg 
employees in the exercise of the rights guaranteed to 

them by this act. 

(2) Dominating or Interfering with the formation, 
existence or administration of any employee organiza- 
tion, r 

(3) Discriminating in regard to hire or tenure ot 
employment or any term or condition of employment to 
encourage or discourage employees in the exercise of 
the rigHts guaranteed to them by this act. 
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(4) Discharging or otherwise discriminating 
against any employee because he has signed or filed an 
affidavit, petition or complaint or given any information 
or testimony under this act. 

(5) Refusing to negotiate in good faith with a 
majority representative of employees in an appropriate 
unit concerning terms and conditions of employment of 
employees in that unit, or refusing to process grievances 
presented by the majority representative* 

(6) Refusing to reduce a negotiated agreement to 
writing and to sign such agreement 

(7) Violating any of the rules and regulations 
established by the commission. 

b. Employee organizations, their representatives 
or agents are prohibited from: 

(1) Interfering with, restraining or coercing em- 
ployees in the exercise of the righti guaranteed to them 
by this act. 

(2) Interfering with, restraining or coercing a 
public employer in the selection of his representative 
for the purpose of negotiations or the adjustment of 
grievances. 

(3) Refusing to negotiate in good faith with a 
public employer, if they are the majority repreientative 
of employees in an appropriate unit concerning terms 
and conditiDns of employment of employees in that 
unit 

(4) Refusing to reduce a negotiated agreement to 
writing and to sign such agreement. 

(5) Violating any of the rules and regulations 
established by the commission. 

a The commission shall have exclusive power as 
hereinafter provided to prevent anyone from engaging 
in any unfair practice listed in subsections a. and b. 
above. Whenever it is charged that anyone has engaged 
or is engaging in any such unfair practice, the com- 
mission, or any designated agent thereof, shall have 
authority to issue and cause to be served upon such 
party a complaint stating the specific unfair practice 
charged and including a notice of hearing containing 
the date and place of hearing before the commission or 
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any designated agent thereof; provided that no com- 
plairit shall issue based upon any unfair practice occur- 
ring more than 6 months prior to the filing of the charge 
unless the person aggrieved thereby was prevented > 
from filing such charge In which event the 6 months 
period shall be computed from the day he was no 
longer so prevented. 

In any such proceeding, the provisions of the 
Administrative Procedure Act KL. 1968, c. 410 (C. 
52:140-1 et seq.) shall be applicable. Evidence shall be 
taken at the hearing and filed with the commission. 
If, upon all the evidence taken, the commission shall 
determine that any party charged has engaged or is 
engaging in any such unfair practice,4he commission 
shall state its findings of fact and conclusions of law 
and issue and cause to be served on such party an 
order requiring such party to cease and desist from 
such unfair practice, and to take such reasonable 
affirmative action as will effectuate the policies of this 
act. All cases in which a complaint and notice of hearing 
on a charge is actually issued by the commission, shall 
be prosecuted before the commission or Its agent, or 
both, by the representative of the employee organiza- 
tion or party filing the charge or his authorized repre- 
sentative. , 

d. The comraission shall at all times have the 
power and duty, upon the request of any public employ- 
er or majority representalive, to make a "[final]'' 
determination as to whether a matter In dispute Is 
within the scope of collective negotiations. The com- 
mission shall serve the parties with its findings of fact 
and conclusions of law. 'Any determination made by 
the commission pursuant to this subsection may be 
appealed to the Appellate Division of the Superior 
Court.' 

e. The commission shall adopt such rules as may 
be required to regulate the conduct of representation 
elections, and to regulate the time of commencement 
of negotiations and of institution of impasse procedures 
so that there will be full opportunity for negotiations 
and the resolution of Impasses prior to required budget 
submission dates. 148 
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f The commission shall have the power to apply 
to the Appellate Division of the Superior Court for an 
appropriate" order ^enforcing any order of the com- 
mission issued under subsection c. or d. hereof, ar^ its 
findings of fact, if based upon substantial evidence on 
the record as a whole, shall not, in such action, be set 
aside or modified; any order for remedial or affirmative 
actiori, if reasonably designed to effectuate the purpoies 
of this act, shall be affirmed and enforced in such 
proceeding. 

2. Section 3 of RL. 1941, a 100 (Q 34:13A»3) is 
amended to read as follows: 

3. When used in this act^ 

(a) The term "board'* shall mean New Jersey 
State Board of Mediation. 

(b) The term "commission" shall mean New 
Jersey Public Employment Relations Commission 

(c) The term "employer" Includes an employer 
and any person acting, directly or indirectly, on behalf 
of or in the interest of an employer with the employer s 
knowledge or ratification, but a labor organization, or 
any officer or agent thereof, shall be considered an. 
employer only with respect to individuals employed by 
such organiiation. This term shall include "public 
employers" and shall mean the State of New Jersey, or 
the several counties and municipalities thereof, or any 
other political subdiviiion of the State, or a school 
district, or any special district, or any authority, 
commission, or board, or any branch or agency of the 
public service. 

(d) The term "employee" shall include any em- 
ployee, and shall not be limited to the employees of a 
particular employer unless this act explicitly states 
otherwise, and shall include any individual whose work 
has ceased as a consequence of or ^connection with any 
currentiabor. dispute or because of any unfair labor 
practice and who has not obtained any other regular 
and substantially equivalent employment. This term, 
however, shall not include any individual taking the 
place of any employee whose work has ceased as afore- 
said, nor shall it include any individual employed by 
his parent or spouse, or in the domestic service of any 
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person in the home of the employer, or employed by 
any company owning or operating a railroad or railway 
express iubject . to. th^prpvisior^ 
Act. This term shall include any public employee, i.e., 
any person holding a position, by appointment or con- 
tract, or employment in the service of a public employer, 
except elected officials, [heads and deputy heads of 
departments and agencies, and] members of boards and 
commissions, [provided that in any school district this 
shall exclude only the superintendent of schools or other 
chief administrator of the district] managerial executwes 
and confidenttal employem. 

(e) The term representative" is not limited to 
individuals but shall Include labor organizations, and 
individual representatives need not themselves be 
employed by, and the labor organization serving as a 
representative need not be limited in membership to 
the employees of, the employer whose employees are 
represented This term shall include any organization, 
agency or person authorized or designated by a public 
employer, public employee, group of public employees, 
or public employee association to act on its behalf and 
represent it or them. 

\if Managerial executwes* of a public employef 
means pewom who formulate management policies and 
practices, and persons who are charged wiih the respon- 
sibility of directing the effectuation of such manage- 
ment policies and practices, except that in any school 
district this term shall include only the superintendent 
or other chief administrator, and the msistant super- 
intendent of the district. 

(g) "Confidential employees'' of a public em- 
ployer means employees whose functional responsibil- 
ities or knowledge in connection with the issues involved 
in the collective negotiations process would make their 
membership in any appropriate negotiating unit 
incompatible with their official duties. 

a Section 6 of RL. 1968, c. 303 (C. 24:3A-5J) is. 
amended to read as follows: 

6. [(a)] There is hereby established In the Division 
of Public Employment Relations a commission to hm 
known as the New Jersy Public Employment Relations 
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Commission. This commission, in addition to the 
powers and duties granted by this act. shall have in the 
public employment area the same powers and duties 
granted to the labor mediation board in sections 7 and 
10 of P.L, 1911, c. 100, and in sections 2 and 3 of RL. 
1915, c, 32. [There shall be a chief executive officer and 
administrator who shall devote his full time to the 
pe^rmance of his duties exclusively in the Division of 
Public Employment Relations.] [(b)] This commission 
shall make policy and establish rules and regulations 
concerning employer-employee relations in public 
employment relating to dispute settlement, grievance 
procedures and administration including enforcement of 
statutory provisions concerning representative elections 
and related matters and to implement fully all the pro- 
visions of this act. The commission shall consist of 
seven members to be appointed by the Governor, by 
and with the advice and consent of the Senate. Of such 
members, two shall be representative of public em- 
ployers, two shall be representative of public employee 
organizations and three shall be representative of the 
public including the appointee who is designated as 
chairmen. Of the fint appointees, two shall be ap- 
pointed for 2 years, two for a term of 3 years and three. 
Including the chairman, for a term of 4 years. Their 
successors shall be appointed for terms o£ 3 years each, 
and until their succesmrs are appointed and qualified, 
except that any person chosen to fill a vacancy shall be 
appointed only for the unexpired term of the member 
whose office has become vacant. 

The members of the commission, other than the 
chairman, shall be compensated at the rate of [$50 00] 
$100.00 for^ each 6 hour day [/or part 
thereof,] ^^"^ spent in attendance at meetings and con- 
sultations and shall be reimbursed for necessary ex- 
penses in connection with the discharge of their duties 
^ except that no commission member who receioes d 
salary or other form of compensation as a representative 
of any employr^' or employee group, organization or 
association, shall be compensated by the commission 
for any deliberations directly involving members of 
said employer or employee group, organization or 
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a&scciation. Compensation for more^ or less than, 6 
hours per day, shall he prorated in proportion to the 
time involved. 

The chairman of the commission shall be its chief 
executive officer and administrator, shall devote his full 
time to the performance of his duties as chairman of the 
Public Employment Relations Commission and shall 
receive such compensation as shall be provided by law. 

The term of the member of the commission who is 
designated as chairman on the date of enactment of 
this act shall expire on the effective date of this act, 

4. Section 7 of RL. 1968, c. 303 (C. 34:13A-5.3) is 
amended to read as follows: 

7, Except as hefeinafter provided, public employ- 
ees shall have, and shall be protected in the exercise of, 
the right, freely and without fear of penalty or reprisal, 
to form, join and assist any employee organization or to 
refrain from any such activity; provided, however, that 
this right shall not extend to [any managerial executive] 
elected officials, members' of boards and commissions, 
managerial executives, or confidential employees, 
except in a school district the term managerial executive 
shall mean the superintendent of schools or his equiva- 
lent, nor, except where established practice, prior 
agreement or special circumstances, dictate the con- 
trary, "*'![pr where the ntmiber of superviwrs to be 
the unit is less than JS^P^^shall any supervisor Having 
the power to hire, discharge, discipline, or to effectively 
recommend the same, have the right to be represented 
In collective negotiations by an employee organiza- 
tion that admits nonsupervisory personnel to member- 
ship, and the fact that any organization has such super- 
visory employees as members shall not deny the right of 
that organization to represent the appropriate unit in 
collective negotiations; and provided further, that, 
except where established practice, prior agreemnent, 
or special circumstances dictate the contrary, no police- 
man shall have the right to join an employee organiza- 
tion that admits employees other than policemen to 
membership. The negotiating unit shall be defined with 
due regard for the community of interest among the 
employees concerned, but the commission shall not 
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intervene in matters of recognition and unit definition 
except in the event of a dispute. 

Representatives designated or selected by public 
employees for the purpose of collective negotiation by 
the majority of the employees in a unit appropriate for 
such purposes or by the majority of the employees 
voting in an election conducted by the commlsjjon as 
authorized by this act shall be the exclusive representa- 
tives for collective negotiation concerning the terms 
and conditions of employment of the employees in 
such unit. Nothing herein shall be construed to prevent 
any official from meeting with an employee organiza- 
tion for the purpose of hearing the views and requests of 
its members in such unit so long as (a) the majority 
representative is informed of the meeting; (b) any 
changes or modifications in terms and conditions of 
employment are made only through negotiation with 
the majority representative: and (c) a minority organiza- 
tion shall not present or process grievances. Nothing 
herein shall be construed to deny to any individual 
employee his rights under Civil Service laws or regula- 
tions. When no majority representative has been 
selected as the bargaining agent for the unit of which 
an individual employee is a part, he may present his own 
grievance either personally or through an appropriate 
representative or an organization of which he is a 
member and have such grievance adjusted. 

A majority representative of public employees in an 
appropriate unit shall be entitled to act for and to 
negotiate agreements covering ail employees in the unit 
and shall be responsible for representing the interest of 
all such employees without discrimination and without 
regard to employee organization membership. Proposed 
new rules or modifications of existing rules governing 
working conditions shall be negotiated with the majority 
representative before they are established. In addition, 
the majority representative and designated representa- 
tives of the public employer shall meet at reasonable 
times and negotiate in good faith with respect to 
grievances and terms and conditions of employment. 

When an agreement is reached on the terms and 
conditions of employment. It shall be embodied in 
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writing and signed by the authorized representatives of 
the public employee and the majority representative. 

Public employers shall negotiate written policies 
setting forth grievance procedures by means of which 
their employees or representatives of employees may 
appeal the 'interpretation, application or violation of 
policies, agreements, and administrative decisions 
affecting them, provided that such grievance procedures 
shall be included in any agreement entered into be- 
tween the public employer and the representative 
organization. Such grievance procedures may provide 
for binding arbitration as a means for resolving disputes. 
Notwithstanding any procedures for the resolution of 
disputes, controversies or grievances established by 
any other statute, grievance procedures established by 
agreement between the public employer and the 
representative organization shall be utilized for any 
dispute covered by the terms of such agreement. 

5. Section 6 of P.L. 1941, c. 100 (C, 34:13A-6) is 
amended to read as follows: 

6. (a) Upon its own motion, in an existing, immi- 
nent or threatened labor dispute in private employment, 
the board, through the Division of Private Employment 
Dispute Settlement, may, and, upon the request of the 
parties or either party to the dispute, must take such 
steps as it may deem expedient-to effect a-voluntaryp 
amicable and expeditious adjustment and settlement ot 
the differences and issues between employer and em- 
ployees which have precipitated or culminated in or 
threaten to precipitate or culminate in such labor 

dispute. , ,. 

(b) Whenever negotiations between a public 
employer and an exclusive representative concerning 
the terms and conditions of employment shall reach an 
impasse, the commission, through the Division of Public 
Employment Relations shall, upon the request of either 
party, take such steps as it may deem expedient to effect 
a voluntary resolution of the Impasse. In the event of a 
failure to resolve the impasse by mediation the Division 
of Public Employment Relations is empowered to 
recommend or invoke fact-finding with recommenda- 
tion for settlement, the cost of which shall be borne by 
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the [parties equally] commission. 

(c) The board in private employment, through the 
Division of Private Employment Dispute Settlement, 
and the commission in public employment, through the 
pivision of Public Employnent Relations, shall take the 
following steps to avoid terminate labor disputes: 
(1) to arrange for, hold, adjourn or reconvene a con= 
ference or conferences between the disputants or one or 
more of their representatives or any of them; (2) to 
Invite the disputants or their representatives or any of 
them to attend such conference and submit, either 
orally or in writing, the grievances of and differences 
between the disputants; (3) to discuss such grievances 
and differences with the disputants and their repre- 
sentatives; and (4) to assist in negotiating and drafting 
agreements for the adjustment in settlement of such 
grievances and differences and for the termination or 
avoidance, as the case may be, of the existing or 
threatened labor dispute. 

(d) The commission, through the Division of 
Public Employment Relations, is hereby empowered to 
resolve questions concerning representation of public 
employees by conducting a secret ballot election or 
utilizing any other appropriate and suitable method 
designed to ascertain the free choice of the employees. 
T^he division shall decide in each Instance which unit of ^ 
employees is appropriate for collective negotiation, 
provided that, except where dictated by established 
practice, prior agreement, or special circumstances, no 
unit shall be appropriate which includes (1) both 
supervisors and nonsupervisors, (2) both professional 
and nonprofessional employees unless a majority of such 
professional employees vote for inclusion in such unit 
or, (3) both craft and noncraft employee, unless a 
majority of such craft employees vote for inclusion in 
such unit. All of the powers and duties conferred or 
imposed upon the division that are necessary for the 
administration of this subdivision, and not inconsistent 
with it, are to that extent hereby made applicable. 
Should formal hearings be required, in the opinion of 
said division to determine the appropriate unit, it shall 
have the power to issue subpoenas as described below. 
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and shall determine the rules and regulations for the 
conduct of such hearing or hearings. 

(e) For the purposes of this section the Division of 
Public Employment Relations shall have the authority 
and power to hold hearings, subpoena witnesses, compel 
their attendance, administer oaths, take the testimony 
or deposition of anv person under oath, and in con- 
nection therewith, to issue subpoenas duces tecum, and 
to require the production and examination of any 
governmental or other books or papers relating to any 
matter described above. 

(f) In carrying out any of its work under this act, 
the board mav designate one of its members or an officer 
of the board to act in its behalf and may delegate to such 
designee one or more of its duties hereunder and, for 
such purpose, such designee shall have all the powers 
herebv conferred upon the board in connection with 
the discharge of the duty or duties so delegated. In 
carrying out any of its work under this act, the com- 
mission mav designate one of its members or an officer 
of the commis.slon to act on its behalf and may delegate 
to such designee one more of its duties herei-^der 
and, for such purpose, sm '< designee shall have all ^he 
powers herebv conferred upon the commiss m 
connection with the discharge of the duty or dula :> 

delegated. . 

(g) The board and commission may also appoint 
and designate other persons or groups of persons to 
act for and on its behalf and may delegate to such 
persons or groups of persons any and all of the powers 
conferred upon it bv this act so far as it is reasonably 
necessary to effectuate the purposes of this act Such 
persons shall serve without compensation but shall be 
reimbursed for anv necessary expenses. 

(h) The personnel of the Division of Public Lm- 
ployment Relations shall include only individuals 
familiar with the field of public employee-management 
relations The commission's determination that a 
person Is familiar in this field shall not be reviewable 
bv anv other body. . 

' 6. Section 10 of P.L. 1968. c. 303 (C. 34:13A^8.1) 
is amended to read as follows,; 
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10. Nothing in this act shall be construed to annul 
or rnodify, or to preclude the [renewal or] continuation 
of any agreement during it& current term heretofore 
entered into between any public employer and any 
employee organization, [nor shall any provision hereof 
annul or modify any statute or statutes of this State]'*, 
nor shall any proumon hereof annul or modify any 
pension statute or statutes of this State^\ [Nothing in 
this act shall be construed to annul the duty, responsi- 
hiiity or authority rested by statute in any public 
employer or public body except that ^he impact on 
terms and conditions of employment of a public em- 
ployers or a public bodt/s decisions in the exercise of 
that duty, responsibility or authority shall be within the 
scope of collective negotiations. Y ^"[^It is the right of 
any public employer to determine the standards of 
services to be offered; determine school and college 
curricula; determine the standards of selection for 
employment; direct its employees; take disciplinary 
action; maintain the efficiency of operations; determine 
the methods, meam and personnel by which operations 
are to be conducted; determine th0 content of Jobclassi- 
fications; take all necessary actions to carry out its miS' 
sion in emergencies; and exercise complete control and 
discretion over its organization and the technology of 
- performing its work. Decisions of any public employer 
on the aforesaid matters are not within the scope of 
collective negotiations; provided, however, that 
questions concerning the practical impact that decisions 
on said matters have on employees, such m questions of 
workload or manning, are within the scope of collective 
negotiations.^ 

7. Section 12 of P.U 1968. c. 303 Q 34:13A'8.3) 
is amended to read as follows: 

12. The commission in conjunction with the 
Institute of Management and Labor of Rutgers, The 
State University, shall develop and maintain a program 
for the guidance of public employees and public 
employers in employee»management relations, to pro- 
vide technical advice to public employees and public 
employers on employee-management programs, to 
assist in the development of programs for training 
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employee and management personnel in the principles 
and procedures of consultation, negotiation and the 
iettlement of disputes in the public service, and for 
the training of employee and management officials in 
the discharge of their employee-management relations 
responsibilities in the public interest, 

8. For the purpose of carrying out the amendator^ 
and supplementary provisions of this act there is hereby 
appropriated for the use of the commission for the 
fiscal year ending June 30, 1974, the additional sum 
of $25,000,00. 

9. This act shall take effect 90 days after enact- 
ment. 
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NEW JERSEY EMPLOYER-EMPLOYEE 
RELATIONS ACT 

CHAPTER Sas, LAWS OF 1968 

An Act to amend the title of "An act to promote 
the mediation, conciliation and arbitration of labor 
disputes and the creation of a board of mediation for 
the promotion thereof," approved April 30, 1941 (P.L 
1941, c. 100). so that the same shall read "An act 
concerning employer-employee relations in public and 
private employment, creating a board of mediation, a 
public employment relations commission and pre- 
scribing their functions, powers and duties," and to 
amend and supplement the body of said act and making 
an appropriation. 

BE IT ENACTED by the Senate and C^neral 
Assembly of the State of New Jersey: Title amended. 

1. The title of chapter 100 of the laws of 1941 is 
amended to read as follows: An act concerning employ- 
er-employee relations in public and private employ- 
ment, creating a board of mediation, a public employ- 
ment relations commission and prescribing their 
functions, powers and duties. 

2. Section 1 of P.L. 1941, chapter 100(C. 34:13A- 

1 ) is amended to read as follows: 

a 34:13A-1 Short title. 

1. This act shall be known and may be cited as 
"New Jersey Employer- Employee Relations Act." 

3. Section 2 of P.L. 1941, chapter 100 (C. 34:13A- 

2) is amended to read as follows; 

C. 34:13A-2 Policy declaration. 

2. It is hereby declared as the public policy of this 
State that the best interests of the people of the State 
are served by ihv orevention or prompt settlement of 
labor disputes, I. .-h in the private and public sector; 
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that strikes, lockouts, work stoppages and other forms 
of employer and employee strife, regardless where the 
merits of'the controversy lie, are forces productiye ulti- 
mately of economic and public waste; that tlie Interests 
and rights of the consumers and the people of the Statue, 
while not direct parties thereto, should always be 
considered, respected and protected; and that the 
voluntary mediation of such public and private employ^ 
er-employee disputes under the guidance and super- 
vision of a governmsntal agency will tend to promote 
permanent, public and private employer^employee 
peace and the health, welfare, comfort and safety of the 
people of the State. To carry out su:h policy, the 
necessity for the enactment of the provisions of this act 
is hereby declared as a matter of legislative determina^ 

*'°""4. Section 3 of P.U 1941, chapter 100 (C. 34: ISA- 
3) is amended to read as follows: 

C. 34;13A-3 Definitions. 

3 When used in this act: 

(a) The term "board" shall mean New Jersey State 

Board of Mediation. . „ t 

(b) The term '•commission shall mean New Jersey 
Public Employment Relations Commission. 

(c) The term "employer" includes an employer 
and any person acting, directly or indirectly, on behalt 
of or in the interest of an employer with the employer s 
knowledge or ratification, but a labor organization, or 
any officer or agent thereof, shall be considered an 
employer only with respect to individuals ernployed by 
such organization. This term shall include public 
employers" and shall mean the State of New Jersey, or 
the several counties and municipalities thereof, or any 
other political subdivtslon of the State, or a school 
district or any special district, or any authority, com- 
mission or board, or any brunch or agency of the 



.,w service. 

(d) The term "employee" shall Include any em- 
ployee and shall not be limited to the employees of a 
particular employer unless this act, explicitly states 
otherwise, and shall include any individual whose work 
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has ceased as a consequence of or in connection with 
any current labor dispute or because of any unfair labor 
practice and who has not obtained any other regular gnd 
substantially equivalent employment. This term, how- 
ever, shall not include any individual taking the place 
of any employee whose work has ceased as aforesaid, nor 
shall it include any individual employed by his parent 
or spouse, or in the domestic service of any person in 
the home of the employer, or employed by any company 
owning or operating a railroad or railway express subject 
to the^ provisions of the Railway Labor Act, This term 
shall include any public employee, i.e, any person 
holding a position, by appointment or contmct, or 
employment in the service of a public employer, except 
elected officials, heads and deputy heads of depart 
ments and agencies, and members of boards and com- 
missions, provided that In any school district this shall 
exclude only the superintendent of schools or other 
chief administrator of the district. 

(e) The term "representative" Is not limited to 
individuals but shall include labor organizations, and 
individual representatives need not themselves be 
employed by, and the labor organisation serving as a 
representative need not be limited in membership to the 
employees of, the employer whose employees are 
represented. This term shall include any organisation, 
agency or person authorized or designated by a public 
employer, public employee, group of public employees, 
or public employee association to act on its behalf and 
represent it or them. 

C 34;13A-S.l Division of Public Employment Relations 
and Division of Private Employment Dispute 
Settlement; establishment, functions State Board 
of Mediation. 

5. There is hereby established a Division of Public 
Employment Relations and a Division of Private Em* 
ployment Dispute Settlement. 

(a) The Division of Public Employment Relations 
shall be concerned exclusively with matters of public 
employment related to determining negotiating units, 
elections, certifications and settlement of public 
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employee representative and public eniployer disputes 
and grievance procedures. For the purpose of complying 
with the provisions ot Article V, Section IV, paragraph 1 
of the New Jersey Constitution, the Division of Public 
Employment Relations is hereby allocated within the 
Department of Labor and Industry, and located in the 
city of Trenton, but notwithstanding said allocation, the 
office shall be independent of any supervision or 
control by the department or by any board or officer 
thereof, 

(b) The Division of Private Employment Dispute 
Settlement shall assist in the resolution of disputes in 
private employment. The New Jersey State Board of 
Mediation, the objectives and the powers and duties 
granted by this at . and the act of which this act is 
amendatory and' supplementary shall be concerned 
exclusively wjth matters of private employment and the 
office shall continue to be located in the city of Newark, 

C 34:13A-5,2 Public Employment Relations Commis- 
sion; establishment, powers and duties, member- 
ship, appointment, qualifications, chairman, 
terms, vacancies, compensation and reimburse- 
ment, 

6. (a) There is hereby established in the Division 
of Public Employment Relations a commission to be 
known as the New Jersey Public Employment Relations 
Commission, This commission, in addition to the powers 
and duties granted by this act, shall have in the public 
employment area the same powers and duties granted 
to the labor mediation board in sections 7 and 10 of 
chapter 100, RL. 1941 and in sections 2 and 3 of 
ciapter PL. 1945. ■ There shall be a chief executive 
officer and administrator who shall devote his full time 
to the performance of his duties exclusively in the 
Division of Public Empluyment Relations, (b) This 
commission shall make policy and establish rules and 
regulations concerning employer-employee relations in 
public employment relating to dispute settlement, 
grievance procedures and administration including 
enforcement of statutory provisions concerning repre- 
sentative elections and related matters. The commission 
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shall consist of 7 member to be appointed by the 
Governor, by and with the advice and consent of the 
Senate. Of such membei^, 2 shall be representative of 
pubhc employers, 2 shall be representative of public 
employee organiMtions and 3 shall be representative 
of the public including the appointee who is designated 
as chairTnan. Of the first appointees, 2 shall be ap- 
pointed for 2 years, 2 for a term of 3 years and 3, 
including the chairman, for a term of 4 years. Their 
successofs shall be appointed for terms of 3 years each, 
except that any person chosen to fill a vacancy shall 
be appointed only for the unexpired term of the mem 
ber whose office has become vacant. 

The members of the Commission shall be com- 
pensated at the rate of $50,00 for each day, or part 
thereof, spent in attendance at meetings and consulta- 
tions and shall be reimbursed for necessai'y expenses in 
connection with the discharge of their duties, 

C 34:13A-5,3 Public employees' organizations; autho- 
rization, membership, representation, written 
agreements, grievance procedures. 
7, Except as hereinafter provided, public employ- 
ees shall have, and shall be protected in the exercise of, 
the right, freely and without fear of penalty or reprisal! 
to form, join and assist any employee organization or to ■ 
refrain from any such activity; provided, however, that 
this right shall not extend to any managerial executive 
except in a school district the term managerial executive 
shall mean the superintendent of schools or his equiva- 
lent, nor, except where established practice, prior 
agreement or special circumstances, dictate, the con- 
trary, shall any supervisor having the power to hire, 
discharge, discipline, or to effectively recommend the 
same, have the right to be represented in collective 
negotiations by an employee organization that admits 
nonsupervisory personnel to membership, and the fact 
that any organization has such supervisory employees 
as members shall not deny the right of that organization 
to represent the appropriate unit in collective negotia- 
tions; and provided further, that, except where estab- 
lished practice, prior agreement, or special circum- 
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stances dictate the contrary, no policenian shall have 
the right to join an employee organization that admits 
employees other than policemen to memberehip. The 
negotiating unit shall be defined with due regard for 
the community of interest among the employees con- 
cerned, but the commission shall not intervene in 
matters of recognition and unit definition except in the 
event of a dispute. 

Representatives designated or selected by public 
employees for the purposes of collective negotiation by 
the n^Jorlty of the employees In a unit appropriate 
for such purposes or by the majority of the employees 
voting in an election conducted by the commission as 
authorized by this act shall be the exclusive representa- 
tives for collective negotiation concerning the terms 
and conditions of employment of the employees in such 
unit. Nothing herein shall be construed to prevent any 
official from meeting with an employee organization 
for the purpose of hearing the views and requests of its 
members in such unit so long as (a) the majority 
representative is informed of the meeting; (b) any 
changes or modifications in terms and conditions of 
emplovment are made only through negotiation with 
the majority representative; and (c) a minority organiza- 
tion shall not present or process grievances. Nothing 
herein shall be construed to deny to any individual 
employee his rights under Civil Service laws or regula- 
tions. When no majority representative has been 
selected as the bargaining agent for the unit of which an 
individual employee is a part, he may present his own 
grievance either personally or through an appropriate 
representative or an organization of which he is a 
member and have such grievance adjusted. 

A majority representative of public employees in 
an appropriate unit shall be entitled to act for and to 
negotiate agreements covering all employees in tlie 
unit and shall be responsible for representing the 
interests of all such employees without discrimination 
and without regard to employee organization member- 
ship. Proposed new rules or modifications of existing 
rules governing working conditions shall be negotiated 
with the majority representative before they are es^ 
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tablished. In addition* the majority representative and 
designated representativei of the public employer ihall 
meet at reasonable times and negotiate in good faith 
with respect to grievances and terms and conditions 
of employment. 

When an agreement is reached on the terms and 
conditions of employment, it shall be embodied in 
writing and signed by the authorized representatives of 
the public employer and the majority representative. 

Public employers shall negotiate written policies 
setting forth grievance procedures by means of which 
their employees or representatives of employees may 
appeal the interpretation, application or violation of 
policies, agreements, and administrative decisions 
affecting them, provided that such grievance pro- 
cedures shall be included in any agreement entered Into 
between the public employer and the representative 
organization. Such grievance procedures may provide 
for binding arbitration as a means for resolving disputes, 
a Section 6 of RL 1941, chapter 100 (C. 34:13A- 
6) is amended to read as follows: 

C. 34:13A-6 Powers and duties. 

6. (a) Upon its own motion, in an existing, im- 
minent or threatened labor dispute in private employ- 
ment, the board, through the Division of Private 
Employment Dispute Settlement, may, and, upon the 
request of the parties or either party to the dispute, 
must take such steps as it may deem expedient to 
effect a voluntary, amicable and expeditious adjustment 
and settlement of the differences and issues between 
employer and employees which have precipitated or 
culminated in or threaten to precipitate or culminate 
in such labor dispute, 

(b) Whenever negotiations between a public 
employer and an exclusive representative concerning 
the terms and conditions of employment shall reach 
an impasse, the commission, through the Division of 
Public Employment Relations shall, upon the request 
of either party, take such steps as it may deem expedient 
to effect a voluntary resolution of the Impasse. In the 
event of a failur^to resolve the impasse by mediation 
the Division of Public Employment Relations is em- 
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powered to recommend or invoke fact-finding with 
recommendations for settlement, the cost of which shall 
be borne by the parties equally. 

(c) The board in private employment, through 
the Division of Private Employment Dispute Settle- 
ment, and the commission in public employment, 
through the Division of Public Employment Relations, 
shall take the following steps to avoid or terminate 
labor disputes: (1) to arrange for, hold, adjourn or recon- 
vene a conference or conferences between the m- 
putants or one or more of their representatives or fflny 
of them; (2) to invite the disputants or their repre- 
sentatives or any of them to attend such conference 
and submit, either orally or in writting, the grievances 
of and differences between the disputants; (3) to discuss 
such grievances and differences with the disputants and 
their representatives; and (4) to assist in negotiating 
and drafting agreements for the adjustment in settle- 
ment of such grievances and differences and for the 
termination or avoidance, as the case may be, of the 
existing or threatened labor dispute. 

(d) The commission, through the Division of 
Public Employment Relations, Is hereby empowered to 
resolve questions concerning representation of public 
employees by conducting a secret ballot election or 
utilizing any other appropriate and suitable method 
designed to ascertain the free choice of the employees. 
The division shall decide In each Instance which unit of 
employees Is appropriate for collective negotiation^ 
provided that, except where dictated by established 
practice, prior agreement, or special circumstances, no 
unit shall be appropriate which includes (1) both super- 
visors and nonsupervlsors, (2) both professional and 
nonprofessional employees unless a majority of such 
professional employees vote for inclusion In such 
unit or, (3) both craft and noncraft employees unless a 
majority of such craft employees vote for Inclusion in 
such unit. All of the powers and duties conferred or 
imposed upon the division that are necessary for the 
administration of this subdivision, and not Inconsistent 
with It, are to that extend hereby made applicable. 
Should formal hearings be required. In the opinion of 

156 

160 



ERIC 



said division to determine the appropriate unit, it shall 
have the power to issue subpoenas as described below, 
and shall determine the rules and regulations for the 
conduct of such hearing or hearings. 

(e) For the purposes of this section the Division of 
Public Employment Relations shall have the authority 
and power to hold hearings, subpoena witnesses, compel 
their attendance, administer oaths, take the testimony 
or deposition of any person under oath, and in con- 
nection therewith, to issue subpoenas duces tecum, 
and to require the production and examination of any 
governmental or other books or papers, relating to any 
matter described above. 

(f) In carrying out any of its work under this act, 
the board may designate one of its members, or an 
officer of the board to act in its behalf and may delegate 
to such designee one or more of its duties hereunder 
and, for such purpose, such designee shall have all the 
powers hereby conferred upon the board in connection 
with the discharge of the duty or duties so delegated. 
In carrying out any of its work under this act, the 
commission may designate one of its members or an 
officer of the commission to act on its behalf and may 
delegate to such designee one or more of its duties 
hereunder and, for such purpose, such designee shall 
have all of the powers hereby conferred upon the 
commission in connection with the discharge of the 
duty or duties so delegated, 

(g) The board and commission may also appoint 
and designate other persons or groups of persons to 
act for and on its behalf and may delegate to such 
persons or groups of persons any and all of the powers 
conferred upon it by this act so far as it is reasonably 
necessary to effectuate the purposes of this act. Such 
persons shall serve without compensation but shall be 
reimbursed for any necessary expenses. 

(h) The personnel of the Division of Public 
Employment Relations shall include only individuals 
familiar with the field of public employee-management 
relations. The commission's determination that a 
person is familiar in this field shall not be reviewable by 
any other body. 
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9. Section 8 of P.L. 1941, chapter 100 (C. 34I13A- 
8) is amended to read as follows; 

C. 34:13A-8 Right to engage in lawful activities. 

8. Nothing in this act shall be construed to inter- 
fere with, impede or diminish in any way the right of 
private employees to strike or engage in other lawful 
concerted activities, 

C. 34:13A-8.1 Existing agreements and statutes not 
affected. 

10. Nothing in this act shall be construed to annul 
or modify, or to preclude the renewal or continuation of 
any agreement heretofore entered into between any 
public employer and any employee organization, nor 
shall any provision hereof annul o'rlnbdify any statute 
or statutes of this State. ^ 

C. 34: 13A-8.2 Filing of contracts, K 

11. The comrhission shall collect' and maintain a 
current file of filed contracts in public employment'. 
Public employers shall file with the commission a copy 
of any contracts it has negotiated with public employee 
representatives following the consummation of negotia- 
tions. 

C. 34:13A-8.3 Employee-management relations pro- 
gram. ■ u u 

12. The commission in conjunction witti ttie 
Institute of Management and Labor of Rutgers, the 
State University, shall develop and maintain a program 
for the guidance of public employers in employee- 
management relations, to provide technical advice to 
public employers on employee-management programs, 
to assist in the development of programs for training 
management personnel in the principles and procedures 
of consultation, negotiation and the settlement ot 
disputes in the public service, and for the trammg of 
management officials In the discharge of their employ- 
ee-management relations responsibilities in the public 

interest. , ti^ 

13. Section 11 of EL. 1941, chapter 100 (C. 
34 13A-ll)is amended to read as follows: , 
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C 34: ISA* 11 Adoption or amendment of rules 

IL The board shall have power to adopt, alter, 
amend or repeal such rules in connection with the 
voluntary mediation of labor disputes in private em- 
ployment and the commission shall have the same 
powers in public employment, as may be necessary for 
the proper administration. and enforcement of the pro- 
visions of this act. 

14. For the purpose of carrying out the amendatory 
and supplementary provisions of this act there is hereby 
appropriated for the use of the commission for the 
fiscal year 1968»1969, the additional sum of $100,000.00, 

15. This act shall take effect July 1, 1968. 
Passed September 13, 1968, 
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SUPREME COURT OF NEW JERSEY 
No. A-5— September Term 1973 
DUNELLEN BOARD OF EDUCATION. 
Plaintiff-Appellant, 

and 

COMMISSIONER OF EDUCATION OF 
NEW JERSEY, 

P'alntiff-Intervenor- 
Appellant, 

DUNELLEN EDUCATION ASSOCIATION 
and PUBLIC EMPLOYMENT RELATIONS 
COMMISSION, 

Defendants-Respondents. 
Reargued September 11, 1973. Decided Nov. 20, 
i 1973. 

On appeal from the Superior Court, Chancery 
Division. 

Mr. Edward J. Johnson, Jr. argued the cause for 
the plaintiff-appellant 

Mr. Theodore A. Winard, Assistant Attorney 
General, argued the cause for the plaintiff-inter- 
venor-appellant (Mr. George F. Kugler, Jr., 
Attorney General, attorney; Mr. Stephen Skillman, 
Assistant Attorney General, of counsel; Mr. 
Michael S. Bokar, Deputy Attorney General, on 
the brief). 

Mr. Thomas P. Cook argued the cause for the New 
Jersey School Boards Association, Amicus Curiae. 
Mr. Abraham L. Friedman argued the cause for 
the respondent Dunellen Education Association 
{Messrs. Rothbard, Harris Oxfeld, attorneys; 
Mr. £mi7 0«/e/t/, of counsel). 

Mr. John F. Lanson, attorney for the Public 
Emplovment Relations Commission, filed a state- 
ment on its behalf (Mr. David A. Wallace of the 
New York bar, of counsel ). 
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The opinion of the Court was delivered by 
JACOBS J. 

The plaintiff Dunellen Board of Educatiori filed a 
complaint In the Chancery Diviiion seeking to restrain 
the defendant Dunellen Education Association from 
proceeding to arbitration of an alleged grievance under 
..he agreement between them for the school year 1971- 
72. The Public Employment Relations Commission was 
also named as a defendant but it would appear to be 
merely a nominal party. The Commissioner of Educa= 
tion was granted leave to intervene as a party plaintiff 
and the New Jersey School Boards Association was 
granted leave to participate as amicus curiae. The 
Dunellen Education Association filed an answer and 
counterclaim In which it sought dismissal of the com- 
plaint and, on motion, the Chancery Division entered a 
summary judgment dismissing the complaint with costs 
to be taxed against the Dunellen Board of Education. 
The Board of Education and the Commissioner of 
Education filed separate notices of appeal to the Appel- 
late Division and, before argument there, we certified 
on theOjmmlssloner's application. 62 NJ. 188 (1973). 

The Dunellen Board of Education supervises the 
K-12 schools within its district and the Dunellen 
Education Association is the exclusive negotiating 
representative of the teachers employed by the Board, 
Pursuant to NJSA. 34:13A-1 etseq. the Board and the 
Association entered into a written agreement for the 
1971-72 school year which set forth, inter alia, salary 
schedules, extra-duty assignments, various stated rights 
of the Board, the teachers and the Association, and 
statements of the negotiation procedure and the 
grievance procedure. A grievance was defined to be a 
claim by a teacher or group of teachers "based upon an 
alleged violation, interpretation, or application, or an 
administrative decision contrary to the specific pro- 
visions of this agreement." A grievance and the pro- 
cedure relative thereto were expressly declared not to be 
deemed applicable to: "(a) Any rule of the state board 
of education; (b) Any rules pertaining to the internal 
management of the board; (c) A complaint of a non- 



tenure teacher which arises by reason of his not being 
reemployed; (d) A complaint by any certificated per- 
sonnel occasioned by appointment to or lack of appoint- 
ment to retention in or lacJs of retention in any position 
for which tenure is either not possible or not required; 
however said personnel shall have the right of appeal 
to the Board and all parties agree to abide by the 
decision made at this level/' 

The grievance procedure set forth in the agree- 
ment contemplated four levels; the first involved oral 
discussion with the employee's immediate superior; the 
second involved a further step before the Super- 
intendent of Schools; the third involved a still further 
step before the Board; and the fourth was provided for 
in the following terms: "In the event an employee is 
dissatisfied with the determination of the Board he shall 
have the right of arbitration pertaining to the interpre- 
tation of this contract pursuant to rules and regulations 
established by the Public Employment Relations 
Commission under the provisions of Chapter 303, Laws 
of 1968/* (NJ.S.A. 34:13A"1 etseq.% 

Shortly after the agreement between the Board and 
the Association took effect the then Social Studies 
Chairman resigned. At that point the Board concluded 
that it would be educationally desirable to consolidate 
the Chairmanships of the Social Studies Department and 
the English Department into a newly created Humani- 
ties Chairmanship. It did so and appointed the Chair- 
man of the English Department as Humanities Chair- 
man. There was nothing in the agreement between the 
Board and the Association which purported to deal 
with matters such as consolidation of chairmanships 
and the only specific reference to the Social Studies 
Chairman and the English Chairman was in schedub 
captioned " Extra-Duty Assignments— 1971-1972" ; 
that schedule provided that the Social Studies Chairman 
and the English Chairman would each be paid the sum 
of ^$530 for his extra duties as Chairman, The only 
other reference in the agreement to department 
chairmen as such was the provision that "Department 
Chairmen shall be assigned two preparation periods 
during which thev shall perform their departmental 
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duties," This was complied with and is not in issue here. 

After the positions were consohdated, the Asso- 
ciation filed a grievance which was rejected by the 
Superintendent and the Board. Thereafter the Associa- 
tion sought arbitration and the Pubhc Employment 
Relations Commission was requested to appoint an 
arbitrator. The Commission mailed a proposed list of 
arbitrators to the Association and the Board and at that 
point the Board filed its Chancery Division complaint 
seeking a restraint. The Board's posiMon was that sub- 
mitting the matter to arbitration would be improper 
since (I) the agreement did not in anywise restrict its 
authority to consolidate the Chairmanships of the 
Social Studies Department and the English Department 
and to appoint the Chairman of the English Department 
as Humanities Chairman, (2) if the agreement were 
construed to restrict such consolidation and appoint- 
ment it would amount to an illegal and unenforceable 
delegation of the Board's statutory responsibilities, and 
(3) the controversy was not one arising under the School 
Laws of New Jersey and was therefore within the 
exclusive jurisdiction of the Commissioner of Education. 

The Commissioner's position was that he has 
primary jurisdiction to determine whether the con- 
troversy is one arising under the school laws within his 
exclusive jurisdiction and that arbitration should be 
stayed pending such administrative determination; on 
the other hand the amicus curiae urged that whether 
the matter is arbitrable should be determined Judicially 
and suggested that only in rare instances presenting 
novel issues of school law or educational policy would it 
be appropriate to refer to the Commissioner. The 
Education Association's position was that the Com- 
missioner has no function at all in connection with the 
controversy and that the matter should be permitted to 
proceed to arbitration. The Chancery Division agreed 
with the Education Association expressing the view that 
the dispute was one arising from the contract and that 
'the expertise of the Commissioner" was not required 
for its determination. At oral argument before us it was 
pointed out that after the expiration of the 1971-72 
school year the Board reverted to separate Social 
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Studies and English Department Chairmanships and 
that consequently the matter at hand may technically 
be deemed moot. But no one now suggests dismissal for 
mootness and all are desirous of having some judicial 
expression on the larger issues for future guidance. 
Accordingly we shall deal with the merits. See John F. 
Kennedy Memorial Hospital v. Heston, 58 N.J. 576, . 
579 (1971); Bd. of Ed., E. Brunswick Tp. v. Tp. Council, 
E. Brunswick, 48 N.J. 94, 109 (1966). 

New Jersey's Constitution contains an explicit 
mandate for legislative maintenance and support of a 
"thorough and efficient" system of free public schools. 
N.J. Const., Art. 8, sec. 4, para. I. In fulfillment of the 
mandate the Legislature enacted provisions entrusting 
school supervision and management to local school 
boards {N.J.S.A. 18A:10-1; N.J.€.A. 18A:11-1), subject 
to the supervisory control afforded by the Legislature 
to the State Board of Education In the Department of 
Education (N.J.S.A. I8A:4-10) and to the Department's 
chief executive and administrative officer, the State 
Comrnlssioner of Education (N.J.S.A. 18A:4-22, 23). 
The Commissioner was expressly empowered to hear 
and determine all controversies arising under the school 
laws or under the rules of the State Board or the Com- 
missioner (N.J.S.A. 18A:6-9) and In a series of decisions 
this Court reaffirmed the great breadth of the Com- 
missioner's powers. See Jenkins, et al. v. Twp. of Morris 
School Dist. and Bd. of Ed., 58 N.J. 483, 4Q2 (1971); 
Bd of Ed. of Elisabeth c. City Coun. of Ehzabeth, 
m NJ 501 505 (1970); Booker u. Board of Education. 
Plainfield, 45 N.J. 161 173 (1965); hi re Masiello, 25 
N.J.590, 601 (1958). 

Among the powers expressly vested by the Legisla- 
ture In the local school boards was the traditional 
management power to employ, promote, transfer and 
dismiss and to adopt appropriate rules In connection 
therewith all subject of course to specific statutory 
provisions. N.J.S.A. 18A:11-1; N.J.S.A. 18:16-1 N.J.S.A 
18A:27-4; N.J.S.A. 18A:28-9. In their relations with 
their employees the boards were clearly to be dis- 
tinguished from private employers In private industry. 
The members of the boards were public officials charged 
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with public reiponsibilities which they could not 
lawfully **abdicate or bargain away/* Lullo v. Intertu 
Assoc. of Fire Fighters, 55 NJ, 409, 440 (1970); c/ 
Edwards, "The Emerging Duty to Bargain in the 
Public Sector," 71 Mich.L,Rev. 885, 912 (1978); Note, 
"Collective Bargaining and the California Public 
Teacher," 21 Stan.L.Rev. 340, .369 (1969). And their 
employees were public employees who were by law 
denied the right to strike which in private industry is a 
lawful incident of the right to collective bargainings 
Though the Constitution of 1947 guaranteed the right to 
collective bargaining in private industry, it provided 
more narrowly with respect to persons in public em- 
ployment that they "shall have the right to orgafii^, 
present to and make known to the State, or any of its 
political subdivisions or agencies, their grievances and 
proposals through representatives of their own 
choosing/' NJ. Const., Art. I, para. 19; Delaware 
River and Bay Auth. v. International Org., etc., 45 
NJ. 138, 145 (1965); Lullo v. Intern. A&soc. of Fire 
Fighters, supra, 55 NJ. at 415. 

In 1968 the Legislature enacted Chapter 303 
known as the "New Jersey Employer- Employee Rela- 
tions Act." NJ.SA. 34:13A-1 et seq. That Act provides 
in section 7 (NJ.S.A. 34:13A-5.3) that a majority 
representative of public employees in an appropriate 
unit may act for all employees in the unit and that the 
majority representative and designated representatives 
of the public employer shall meet at reasonable times 
and "negotiate in good faith" with respect to grievances 
and terms and conditions of employment. The section 
provides further that when an agreement is reached, 
the "terms and conditions of employment'* shall be 
embodied in a signed writing. And finally the section 
provides that public employers shall negotiate written 
policies setting forth "grievance procedures'' which 
shall be included in the agreement and that "Such 
grievance procedures may provide for binding arbitra- 
tion as a means for resolving disputes." 

Nowhere in the Act did the Legislature define the 
phrase "terms and conditions" as used in section 7 nor 
did it specify what subjects were negotiable and what 
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subjects were outside the sphere of negotiation. In 
section 10 it did expressly provide that no provision In 
the'act shall "annul or nriodify any statute or statutes J 
this State." N.J.S.A. 34-13A-8.1. In the light of this 
provision it is our clear judicial responsibility to give 
continuing effect to the provisions in our Education Law 
(Title ISA) without, however, frustrating the goals or 
terms of the Employer- Employee Relations Act 
{N.J.S.A. 34:13A.l et seq.). 

Surely the Legislature, in adopting the very 
general terms of L. 1968, c. 303, did not contemplate 
that the local boards of education would or could 
abdicate their management responsibilities for the local 
educational policies or that the State educational 
authoriities would or could abdicate their management 
responsibilities for the State educational policies. See 
Lullo V. Intern. Assoc. of Tire Fighters, supra, 55 
NJ at 440- Bd. of Ed„ Tp. of Rockaway v. Rockaway 
Tp Ed Assn., 120 N.J. Super, 564, 569 (1972); Cf. 
Porcelli V. Titus, 108 N.J. Super. 301, 312 (1969), 
certif denied, 55 N.J. 310 (1970). On the other hand it 
did contemplate that to the extent that it could fairly be 
accomplished without any significant interference with 
management's educational responsibilities, the local 
boards of education would have the statutory re- 
sponsibility of negotiating in good faith with repre- 
sentatives of their employees with respect to those 
matters which intimately and directly affect the work 
and welfare of their employees. 

The lines between the negotiable and the non- 
negotiable will often be shadowy, and the legislative 
reference to "terms and conditions of employment 
without further definition hardly furnishes any dis- 
positive guideline. As the Nebraska Supreme Court 
noted in School DistHct of Seward Education Associa- 
tion V. School District of Seward, 188 Neb. 772, 199 
N.W. 2d 752 (1972), "generally, teacher organizations 
have given the term 'conditions of employment' an 
extremely broad meaning, while boards of education 
have tried to restrict the term to preserve their manage- 
ment prerogatives and policy-making powers.' The 
court noted further that while there were many nebu- 
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lous areas* "boards should not be required to enter 
negotiations on matteri which are predominantly 
matters of educational policy, management prefoga- 
tives or statutory duties of the board of education/* 
Illustratively, the court expresied the view that*matteri 
such as the following would fall exclusively within 
management's prerogatives and would not be the 
subject of compulsory negotiation: '*The right to hire; 
to maintain order and efficiency; to schedule work; 
to control transfers and assignments; to determine 
what extracurricular activities may be supported or 
sponsored; and to determine the curriculum, class size, 
and types of specialists to be employed/' 199 N.W.2d 
at 759. See Dupont and Tobin, Teacher Negotiations 
in the Seventies/' 12 Wm. 6 Mary L.Rev. 711 712 
n 3 (1971). 

In Joint School District No. 8 Wi&consin Emp. 
ReL Bd,, 37 WisM 483, 155 N.WM 78 (1967), the 
lower tribunals determined that the school calendar was 
a condition of employment negotiable under Wiscon- 
sin's Employment Peace Act § 11L70; that act did 
not, however, contain any provision comparable to our 
section 10 (NJ.SA. 34:13A»8.1). Cf, West's 
Wis.StatAnn, § 111.91 (Cum.Supp. 1973), On 
appeal the Wisconsin Supreme Court first pointed out 
that many items and restrictions in the school calendar 
are established by statutes and to that extent may not 
be changed by negotiation. But it then held that what 
was left by the statutes to the school boards in respect to 
the school calendar was ''subject to compulsory 
discussion and negotiation." The court was careful to 
point out that the board was under no obligation to 
forego Its own judgment as to what should be the 
school calendar, noting that: 

...under sec. 111.70 the school board need 
neither surrender its discretion in determining 
calendar policy nor come to an agreement in the 
collective-bargaining sense. The board must, 
however, confer and negotiate and this Includes a 
consideration of the suggestions and reasons of the 
Teachers. But there is no duty upon the school 
board to agree against its judgment with the 
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suggestions and it is not a forbidden practice for the 
school board to determine in its own judgment 
what the school calendar should be even though 
such course of action rejects the Teachers wishes. 
The refusal to come to a "settlement" may, of 
course, place the school board in a position where 
the Teachers can invoke the fact-finding procedure, 
but the findings of the fact finder If adverse to the 
board are not binding upon It. The force of the 
fact-finding procedure is public opinion, and the 
legislative process thrives on such enlightenment 
in a democracy. 155 N.WM at 83^84. 
In West Hartford Education As&ociation v. De 
Courcy, 162 Conth 566, 295 AM 526 (1972), the 
Connecticut Supreme Court concluded, from the 
history and terms of its legislation, that the school 
calendar was an item which the Connecticut Legislature 
had excluded from mandatory negotiation. The court 
recognized thai the phrase "conditions of employment" 
and its purporl^^d antithesis "educational policy" did 
not denote two eft finite and distinct areas since " Many 
educational policy decisions make an impact on a 
teacher s conditions of employment and the converse is 
equally true" (295 AM at 534); but nonetheless it 
readily discharged its case by case responsibility to 
determine whether any particular controverted subject 
matter fell within the area of a negotiable condition of 
employment or whether it was an educational policy 
determination exclusively for the school board. In 
passing, the court noted that even where the subject was 
a mandatory one the board, so long as It negotiated In 
good faith, did not violate its duty by declining to make 
a counter proposal or concession. 295 AMd at 538-39; 
of. East Hartford EdAss^n. v. Emt Hartford Bd. of Ed,, 
30 Conn.Super. 63, 299 A. 2d 554, 556 (1972). In State 
College Ed. As§*n. v. Pennsylvania Labor Rei Ed,, 306 
A. 2d 404 (1973), the Commonwealth Court of Penn- 
sylvania held that the school calendar was not man- 
datorily negotiable since it was a matter of "inherent 
managerial policy" rather than one of the "terms and 
conditions of employment" within the provisions of Its 
Public Employee Relations Act. 306 AM at 412-14. 
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In Board of Education v. Associated Teachers 30 
N.y.2d 122, 331 N/Y.SM 17,^ 282 N.EM 109 (1972X 
the New York Court of Appeals broadly construed its 
Taylor Law (Civil Serv, Law, art, 14) under which 
public employers must negotiate in good faith with 
employee representarives v/ith respect to the terms and 
conditions of employment. It held, fn^er alia, that 
provisions for tuition-reimbursement to teachers for 
graduate courses and reimbursement for job related 
personal property damage were terms or conditions of 
employment within the contemplation of the law. And 
it upheld a contractual provision which contemplated 
that any tenure teacher who was dismissed for alleged 
cause could pursue the contractual grievance procedure 
including uUimate binding arbitration to the total 
exclusion of any proceeding before the Commissioner of 
Education. 282 N,EM at 114; cf. Legislative Conf 
of City U, of N. Y. v. Board of H. Ed., 38 A, DM 478 
330 N.Y.SM 688, affd. 31 N.YM 926, 340 N,Y,SM 
924 (1972). While this latter holding may conform with 
the goals of the New York Legislature in enacting the 
Taylor Law, we are not prepared to say that a compar- 
able result, which would represent a radical departure 
from settled practices in our education field/ would 
conform with the goals of the New Jersey Legislature. 

New Jersey's laws relating to education have had a 
long-standing provision of specific nature dealing with 
tenure teachers and their dismissal NJ.SA. 18A:6-10; 
Laba D, Newark Board of Education, 23 NJ, 364, 384 
(19S7), They have had an equally long-standing pro- 
vision vesting statutory jurisdiction in the Commis- 
sioner of Education over controversies arising under 
the school laws which have traditionally included 
dismissal proceedings against tenure teachers. NJ.SA. 
18A:6-9; Laha v. Newark Board of Education, supra 
23 NJ. at 381; Bd, of Ed., E. Brunswick Tp. v. Tp, 
CounciL Brunswick, supra, 48 NJ. at 102, When the 
Kmplo>br- Employee Relations Act (NJ.SA. 34:13A-1 
et seq.) was passed there was no reference to the pro- 
visions in the education laws but, as noted earlier in 
this opinion, there was a blanket statement in section 10 
to the effect that no provision in the Employer- Employee 
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Relations Act shall "annul or modify any statute or 
statutes of this State." N.J.S.A. 34: 13.^8. 1. In the light 
of this strong qualifying statement and, absent further 
clarifying legislation, we are not prepared to consider 
the general provision in section 7 (N.J.S.A. 34: 13A-5.3), 
authorizing the parties to agree on grievance procedures 
providing for "binding arbitration as a means for 
resolving dispntes, " as embodying legislative con- 
templatron that the parties may agree on such arbitra- 
tion in total replacement of the Commissioner s hearing 
of dismissal proceedings now required by the express 
terms of NJ.S.A. 18A:6-10 Cf. Norwalk reacners 
Ass'n. u. Board of Education, 138 Conn. 269, 83 A. 2d 
482, 487. 31 A.L.R. 2d 1 133 (1951 ). 

In the matter at hand we are not concerned with 
the dismissal of any individual teacher nor are we 
concerned with the rights of any individual teacher. 
The Dunellen Board, fiaving concluded that it would 
be educational, desirable to consolidate the Chair- 
manships of the Social Studies Department and the 
English Department into a newly created Humanities 
Chairmanship, proceeded to do so at a time when no 
individual teacher would be adversely affected. There 
was a vacancy in the Chairmanship of the SociaJ 
Studies Department and the Chairman of the English 
Department was appointed as Humanities Chairman. 
This step mav have enabled experimental coordination 
of the t%vo departments to ascertain whether their 
educational productivitv might be increased through 
measures of joint activity. It was compatible with 
inter-disciplinary approaches finding recent favor 
among higher level educators. 

In any event, the determination to consolidate was 
predominantlv a matter of educational policy which 
liad no effect, or at most only remote and incidental 
effect on the "terms and conditions of employment' 
contemplated by N.J.S.A. 34:13A=5.3. So far as our 
educatiimal laws are concerned, it is entirely clear that 
the Hoard had the statutory responsibility for such 
educational determinations. See, e.g., N.J.S.A. 
I8A.11-1; NJ.S.A. 118A:16-1: N.J.S.A. I8A:27^4; 
N.J.S.A. 18A:28-9. And so far as our education laws are 
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concenied, it is etjually dear that the Commissioner 
had an overall responsihility for supervising such 
educational determinations (NJ.SA. 18A:4'23; NJ.SA 
lSA:4-25: NJ.SA. ISA:4m3) and for heiiring coii= 
troversies and disputes with respect thereto as '^arising 
under the school la\ss'' (NJ.SA. 18A:6-9). 

Whatever may he the conflicting views on other 
subject matters, it would appear evident that the 
consolidation of chairmanships represents a matter 
predominantly of educational policy within manage- 
ment's exclusive prerogatives under the lines drawn in 
the decisions cited earlier in this opinion- See School 
Dist. of Seward Education Amociation School District 
oj Seward, supra. ISS Neh. 772, 199 S.WM 752; Joint^ 
School District No, H Wiscon^iln Enip. Rel.Bd,, mpra, 
37 Wis.Zd 483. 155 N.WM 78; West Hartford Educa- 
tional Aswrialion v. De Courcy, supra. 162 Conn. 566, 
295 A.2d 526. Indeed even in states where expansive 
approaches to the Hubject of negotiabilitv have been 
taken, it has generally been acknowledged that 
creations and terminations of educational positions 
which, as here, do not affect specific individuals are 
exclusively board prerogatives. See Doering, "Impasse 
Issues in Teacher Dispui ^s Submitted to Fact Finding 
in New York," 21 ArhJ. (n.sj I, 4 (Man 1972X 

In some states the legislatures have discharged 
their responsibilities 4>y enumerating subjects in the 
educational field which are to be negotiable. Cf Rev, 
Code Wash Ann. 2SA. 72.030 (1970); West^s Wis. 
HtatAnn., supra. § llb91: Kilberg. "Appropriate 
Subjects for Bargaining in Local Government Labor 
Relations," &) Md.L.R 170 (1970); Moskow & 
McLennan, Teacher Strikes arid Dispute Settlement 
Policy," 14 N.Yd.. Faruni 281 (1968). Under such 
statutes the judicial course is fairly prescribed leaving 
only such constitutional issues as may be pertinent 
See City of Biddcford c. Biddvford Teachers Assn,, 
Me. . 304 A.2d 387 (1973^ cf Grnup 

Health Insurance of New Jersey Howell] 40 NJ. 
436 (1963); Wellington and Winter. ^^The Limits of 
CJollective Bargaining in Public Emplovment," 78 
Yale LJ, 1 107 (1969). Thus far our Legislature has not 
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chosen to set forth the individual subjects which are to 
be tiegotiable and has left the matter to the judiciary 
for case by case determination as to what are terms and 
conditions of employment within the meaning of 
N.J.S.A. 34:13A-5.3. But it has at the same time 
clearlv precluded any expansive approach here by 
directing unequivocaily that pros'isions in existing 
statutes such as our educational lasvs shall not be 
deemed annulled or modified. N.J.S.A. 34: 13A-8. 1. 

In the light of all of the foregoing we are satisfied 
that the Duiiellen Board could not legally have agreed 
to submit to binding arbitration, the soundness or 
validitv of its determination that it would be educa- 
tionally desirable to consolidate the Chairmanships of 
the Social Studies Department and tfie English Depart- 
ment into lewlv created Humanities Chairmanship. 
We are further satisfied that, when nonetheless the 
issue was actually raised, it should have been presented 
to the Commissioner of Education for his determination 
as a dispute- arising under the school laws and that, 
accordinglv, the Chancery Division erred in dismissing 
the Board's action and in entering summary judgment 
for the Education Association. Strictly this holding 
relates onlv to arbitrability but all that has been said 
earlier in this opinion leads to the conclusion that the 
consolidation svas not a proper subject of either 
arbitratifui or mandatory negotiation under N.J.S.A. 

34;13A-5.3. , , 

The holding that the consolidation was pre- 
dtiminantlv a matter of educational policy not man- 
datorily negotiable does not iiulicate that the Board 
would 'not have been well advised to liave voluntanly 
discussed it in timclv fashion with the representatives u 
the teachers. Peaceful relations between the schoo 
administration and its teachers is an ever present goal 
and though the teachers may not be permitted to take 
over the educational policies entrusted by the statutes 
to the Hoard thev. as trained professionals, mas 'uwe 
much to contribute towards the Board's adoption of 
sound and suitable educational policies. Before the 
passage of New Jersey's Emphner- Employee Relations 
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Act {NJ.SA, 34:13A-1 et seq.) it was recognized that 
public employees had the right to be heard through 
their representatives on their proposals and grievances. 
The Act significantly broadened that right and, with the 
goal of peaceful labor relations in mind, created fields 
of mandatory negotiation. It would seem evident that, 
when dealing in fields with which the teachers are 
significantly concerned though outside the fields of 
mandatory negotiation, the end of peaceful labor 
relations wiJl generally be furthered by some measure 
of timely voluntary discussion between the school 
administration and the representatives of its teach rs 
even though the ultimate decisions are to be made by 
the Board in the exercise of its exclusive educational 
prerogatives. 
Reversed. 
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This compilation of labor relations terms has been 
develnped as a handy reference for those concerned with 
the area of pubUc employment. Some of the words have 
generally understood meanings outside of their usage 
in the labor field; however, in this glossary only those 
meanings are given which are peculiar to labor relations. 

Agency shopi A type of union security arrange- 
ment designed to reimburse the bargaining agent for 
costs of representing '*free riders", i,c those employees 
not required to join the union as a condition of con- 
tinued employment. Normally this fee is equal to union 
dues, however, in some few cases the fee is a lesser 
amount. 

Arbitration, advisory: An attempt in the public 
sector to employ the arbitration process without com- 
pulsory adherance. Though the arbitrator s award need 
not be accepted, this process is salutary because of 
inherent pressure for acceptance of a mutually selected 
neutral third party's advisement. 

Arbitration, bindings A method of resolving a 
dispute under which the parties to a controversy are 
bound by the award of a third party. An arbitrator's 
award will be upheld in court except in extremely 
unusual cases. 

Arbitration, compulsory! Third party dispute 
settlement required by law or government regulation. 
Most commonly used to resolve contract disputes with 
policemen and firemen or other services essential to 
public health and welfare. 

Arbitration, voluntary i Third party settlement 
where labor and managcmetit jointly agree that an 
issue is to be subniitted to arbitralion. This may be 
done oil an ad hoc basis or may he pursuant to a coU 
lective bargaining agreement making arbitration the 
terminal point for resolution of a negotiation or griev* 
ance dispute. 
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Authorization cardi Statement signed by employ- 
ee designatiiig a union as authorized to act as his agent 
in collective bargaining. An employee's signature on an 
authorization card does not necessarilv mean that he is 
a member of, or has apphed for membership in the 
union, but merely signifies his preference for a particu- 
lar bargaining organization. 

Card checks Comparison of union authorization 
cards signed by employees against the employer's 
payroll to ascertain authenticity of employees' signa- 
tures. 

Certificationi Official designation of a labor 
organization c: 'tied to bargain as exclusive representa- 
tive of employees in an appropriate bargaining unit. 
Depending on governing statutes designation as sole 
and exL! isive representative may be made by the 
employer, an .-administrative government agency^ or a 
court of competent jurisdiction. 

Check-off: An arrangement whereby an employer 
deducts from the pay of union members in a bargaining 
unit memberships dues and assessments and transmits 
these monies to the union. 

Closed shopr An arrangement wherebv an em- 
ployer may hire only members of a specified union. 
With rare exception such an arrangement is prevented 
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Conciliation: An effort by a neutral third party 
directed toward bringing about a voluntary settlement. 
In current usage the terms conciliation and mediation 
are used interchangeably, although technically a 
' conciliator'' plays a less active role than a "mediator" 
in a dispute. 

Confidential employeei One whose responsibilities 
or knowledge in connection with labor-managernent 
issues in collective bargaining, grievance handhng. or 
the content of management discussions would make his 
membership in the union incompatible with his official 
duties. Such individuals usually are staff employees 
reporting to and accountal)le to those in management 
responsible for the conduct of labor relations. 

Contracts Frequently the term is used inter- 
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changeablv with "agreement", and Is a written, signed 
document,' generally of specified duration, determined 
as a result of negotiation between an employer and 
union. The contract sets forth the wages, terms and 
conditions of employment (wages, hours, fringe bene- 
fits, etc.) and the procedure to be used in settling 
differences that may arise during the term of the 
contract (grievance procedure). 

Demandsi Items proposed for incorporation in a 
negotiated contract. For an initial contract such de- 
mands or proposals are usually presented only by the 
bargaining employee representative, but are frequently 
presented by both management and union for sub- 
sequent contract modifications. 

Fact-findingi Generally a quasi-judicial process 
for presentation of items in dispute to an impartial 
third party for determination of the "facts" and 
resolution. The "facts*' are not always clear per se, 
and determination rests the appointed fact-finder who 
reviews the opposing viewpoints of the contendmg- 
parties before presenting his written report. It is not 
uncommon for fact-finders to attempt settlement 
through mediatory techniques. See Mediation. 

Fringe benefits^ A general term normally meant to 
describe financial benefits not subject to income tax 
which are received by employees, A nonfinancial 
benefit such as coffee-breaks, wash-up time, etc. is 
also frequently referred to as a fringe benefit. 

Good fai'thi A term used to describe the attitude 
and conduct of both parties in the negotiating process. 
This concept is difficult to define legally or to enforce; 
however, it implies that the parties honestly and sm- 
c'crclv attempt to reach an agrecmrnt. 

impassei A deadlock iii tlie negotiating process 
where there is not a meeting of minds since neither side 
will make further n;<Kiification of its position. 

Job actiom Frequently considered a "form of 
strike action, it entails a slowing-down or withholding of 
licifmallv performed services, short of a strike. Its 
purpose is to force management to ueceed to the union s 
demands, ^80 
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Managerial or supervisor)^ employeei One who is 
responsible for the direction of an enterprise by policy 
determination and/or direcMon of employee in their 
job functions. 

Maintenance of membershipi A form of union 
security whereby employees who are or elect to become 
union members on a specified date or thereafter are 
required to remain members in good standing as a 
condition of employment for a specified period of 
time, usually for duration of the contract. 

Mediations The process utilizing a neutral third 
party whose function is to assist the parties in recon- 
ciling their differences by cajoling, probing and offering 
suggestions for settlement. Though it includes the 
conciliator's function of bringing the parties together, 
it is more active in originating or promoting compro- 
mises acceptable to the negotiating parties. 

Non-professional employees One whose position 
and function does not require certification required in 
teaching, medical and other similar occupations. The 
term usually is used referring to custodial, maintenance 
and secretarial personneL 

Professional employees One whose work is pre- 
dominantly intellectual and varied in charac ter, requires 
exercise of discretion and judgment and knowledge of a 
nature c:^ tnmarlly acquired at an institution of higher 
learning, and is of such character that the output or 
result ac u>mplished cannot be standardized in rela- 
tionship to a given period of time. Generally professional 
employees are organized in separate bargaining units 
unless they vote to be represented in the same unit as 
non-professional emplnyrcs, 

Professional sanctions* A technique developed by 
National Education Asscsciation as alternative to the 
strike, including public declaration of unsatisfactory 
working conditions; recommendation tJiat members of 
the profession refuse to accept employment in the 
area; censure, suspension, or expulsion of members who 
take jobs in the area: campaign to mobilise public 
opinion and political acticju to bring about change. 

Recognitions Kurmal acknowledgement by an 

187 



177 



employer or a court of competent jurisdiction that a 
particular orgaiu/.ation has the right to represent a 
group of employees. Exclusi%e recognition, where 
permitted, is accorded an organization for a bargaining 
unit and carries with it the sole right to represent all 
unit employees, members and non-members, in dealings 
with management. 

Union shop; A form of union security which 
permits the employer to hire anyone, whether or ! ,ot he 
is a member of the union, but requires the ne%%' employ- 
ee to join the union within a specified lime and remain 
a member in good standing. A modified union shop is a 
variant which excuses some employees (for example, 
those hired before the union shop agreement was made 
or those who object on religious grounds) from the 
unioii membership requirement. 

Unit: Shortened form of "unit appropriate for 
collective bargaining" which includes all employees 
considered to share a community of interests which 
can be served through collective bargaining. 

Workirig conditions: Commonly understood as 
pertaining to facilities and other areas of environment 
directly affecting employment. It is normally under- 
stood as e.xchisive of fringe benefits and wages. 
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